
April 12,2004

CaliforniaCongressionalDelegation
HouseofRepresentatives
Washington,D.C.

Re: Oppositionto ProposedDivision ofNinth CircuitCourtofAppeals

DearRepresentative:

Wearewriting to encourageyou to opposeproposedlegislationthatwould
divide thepresently-configuredNinth CircuitCourtofAppeals. Wearehopeful
thatyouandyourcolleaguesin theCaliforniadelegationwill presentaunifiedand
vocaloppositionto this misguidedeffort,

Thepositionwe urgeis oneof thoserareonesthathasjoinedtogether—
regardlessofpolitical affiliation — asubstantialmajorityof thoselawyers,judges
andelectedpublic officials whocall themselvesCalifornians. Indeed,we are
joinedin ourpositiononthisissueby variousofCalifornia’spresentandformer
governors,its senators,andotherpublic officials, includingArnold
Schwarzenegger~GrayDavis,PeteWilson, DianneFeinsteinaridBarbaraBoxer.
Weunderstandthatasubstantialmajorityof thoseNinth Circuitjudgeshailing
from California,too,opposesa Circuit division.
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Therearetwosimplereasons,wesubmit,why thependingeffort to divide
theNinthCircuit is properlyopposed:

First, thereis no goodreasonto divide the Circuit. TheNinth Circuitnot
only functionswell atpresentbut,furthermore,facesnoproblemof aquality or
magnitudeanydifferentthanfacedby any othercircuit of thefederalcourtsof
appeals.Forexample:

AlthoughtheNinth Circuit containsthelargestnumberofjudgesof
anyfederalcircuit, theratio ofpublishedopinionsto thenumberofCircuit
judgeshipsis well within thatratioapplicableto othercircuits;

• Although criticsb~veallegedconflictsof decisionallawwithin the
Ninth Circuit3 thereis no cognizableevidenceof sucha conflict; indeed,the
Circuit’s activeuseofits enbancreview processis designedto resolve— andhas
effectivelyresolved— preciselysuchconflicts;

• Althoughsupportersof asplitoften citestatisticsinvolving U.S.
SupremeCourtreversalof theNinth Circuit, it mustberememberedthattheNinth
Circuitdecisionsselectedfor SupremeCourtreviewreflectaminusculefraction
(a.pproximately0.3%) of thosecasesdecidedby theNinth Circuit in any given
year;and

• Althoughcritics havecalledinto questionthemeritsof certain
judicial decisionsemanatingfrom theNinth Circuit, it is well to rememberthe
apples-and-orangesdifferencebetweenthe structureof, andthosejudgeswhosit
on,theNinth Circuit atanygiven time,

Second,eitherof thetwo pendinglegislativeproposalswouldmirethe
presently-configuredCircuit into more,anddifferent,problemsthanmight
presentlybearguedto exis~4 Presentlybeforethe Congressaretwo measures:
SenateBill S 562would cleaveCaliforniaandNevadafrom the othersevenstates
thatpresentlyform theNinth Circuit, creating(with adisplacedArizona) thefirst
non-contiguouscircuit courtin U.S.history, andaddingtencircuit judgeshipsto
the combinedcircuits. HouseBill HR2723 would separateCalifornia,Arizona
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andNevadafrom, andaddfive permanentandtwo temporaryjudgeshipsto the
areanowcoveredby, the presentCircuit. Amongotherproblemswith thesebills:

• Neitherproposalwould achieveanyproportionalityor balancewith~
respectto theCircuit’s presentcaseload;to illustratethepoint, theHouse
resolutionwouldleavethe“former” circuit with astaggering82%of thecaseload
of thepresentCircuit; and

• Eachproposalwouldadda brandnewcircuit headquarters,anew
judicial bureaucracy,andnewandsignificantadministrativecosts,to enablethe
creationof thenewcircuit; in sodoing,theproposedlegislationwouldviti~ate
existingeconomiesofscale,andunderminevariousinitiativesthatareuniqueto
theNinth Circuit — includingastaffattorney’sofficethatreconunends
dispositionsfor thelargenumberofroutineappeals;aBankruptcyAppellatePanel
to resolvebankruptcyappealsthatwouldotherwisebehandledby theCircuit; and
amediationprogramthatresolvesover1,000casesperyear).

In ourcountry’shistory,therehavebeenonly two instancesin whicha
circuit wasdivided,andbothtimes— unlikeatpresent— thedivision was
supportedby asubstantialmajorityof thejudgesandattorneyswhowereto be
affectedby thedivision. Justfive yearsago,acommissionheadedby thelate
SupremeCourtJusticeByronWhite — entitledtheCommissionon Structural
Alternativesfor theFederalCourtsofAppeals— recommendedagainstadivision
of theNinth Circuit. Thereis yetlessreasontodaythanthento divide theCircuit;
moreover,it is apparentthatasubstantialmajorityof thejudgesandattorneyswho
wouldbeaffected.by adivision opposesanysplit of theCircuit.

Theultimatequestionto beaddressedby Congressin consideringthesebills
is whetherjusticewill bebetteradministeredunderanynewregimethanby the
presently-configuredNinth Circuit. We submitthatproponentsof eitherbill have
not— andcannot— successfullymakethatcase. We accordinglyurgeyour
oppositionto anymeasureproposingsuchadivision.
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If we canbe of anyassistancetoyou in addressingtheseor otherrelated
pointsanyfurther,pleasedonothesitateto contactus.

4>
Eric M, George
Browne& WoodslIP

Sincerely,

4AVf40”( ec”~03?;
Anthony P. Capozzi

FarellaBraun& Mattel

11LLP

MichaelTraynor
Cooley Godward,LLP

I. Brosiaahan
& Foerster,LLP

-i
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