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'i'l:e Honorable Dianne Feinstein

Senate Judiciary Commirzee : _
Subcommittee on inistrative Oversight and the Courts
Washington, DC 20510 :

Dear Semator Feinstain:

We are delighted S provgide you with, hese éoinmerrts in response to yc;ur inquiry
regarding our views on' 8. 2278, proposing a novel division of the Ninth Circuit.

Senate Judiciary Subcommittee on Administrative

is bolding a bearing tomorrow to examine the bill, which
was just introduced late Jast week. Welthink this is unfortimate because it thwarts
the deliberative process gnd may limit the scope and depth of comments the
Subcommitice might ise receive; Itis quite likely that many organizations

i j subject do not know about the bill (which just became
day) or tomomow’s hearing.

The ABA is opposed 10 $. 2278, ts nowvel approach to division of the Circuit docs

nothing to advance the debate on restructuring because the issue is not how to split
the Cirenit, but whether are serioys problems with the administration of

Justice in the-Ninth Circuit, and, if so, whether circuit division is the appropriate
remedy. ‘We believe that the Ninth Circuit is fimetioning well as presently
stactured. v ‘

edy of lastresort and should only be used if there is
justic is beirfy denied to individual litigants and the

Circuitrestructuring is a
compelling evidence

. integrity of the law of the circuit is thrsftzned._ After reviewing the most current

statistical data and h available, we remain convinced that there is no
justfication for, nor ow benefit to be derived from, dividing the Ninth Circnit.

There is no compelling evidence to suggest that the Niath Circuit is failing to
deliver quality justice or that any of the perceived problems identified by

. supporters of the !egisl‘ati n would be remedied by the proposed circuit division.!

! The ABA. has not always circuit restructuring, Tn 1928, the Assoeiation supported
splitting the Ninth Circuit, and in 1973 the ABA supposted the Hruskz Commission’s
recommendation o split both the Fifth and Ninth Circuit. The ABA however, rescinded that

position in 1990 with respect the Ninth Cirearit. becanse of the belief that the procedural changes
mplemented during the preceding decade, in conjunction with other innovations, gave the Circuit
the toos it needed to handle ing caseloads. .



v

Statistics compiled by the Administrative Office of the U.S. Courts and submitted to Congress
apnually demonstrate that the Cireuitiis functioning very well and utifizing its resources
effectively.? In fact, even though filings increased by 13% during the 2003 fiscal year, the Ninth
Cireuit terminated 11.7% more casesiin 2003 than in 2002(11,220 compared to 10, 042), |
tendering decisions on the merits in 3,295 cases. Disposition times for the Ninth Circuit also
have steadily improved over the last few ycars and compare favorably with times of other |
circuits in many respects. For example, the Ninth Circuit was the second fastest circuit in térms

of median time from the date of the first hearing to final disposition — 1.5 months; similarly the -

Ninth Circuit’s median time from submission 1o disposition was a record-breaking .2 months.
These and other statistics readily available from the statistical reports prepared by the A.O.'
amply denonstrate that the Ninth Cireuit continues to cope admirably with its rising cassload
without jeopardizing the quality of justice, and that its overall performance is on par with that of
the other judicial circuits. ; ,

Division of the Ninth Circuit does not have the affinmative support of a majority of the bench

and bar in the Ninth Circuit We beli :ve that the views of the judges of the cireuit in question and

- the lawyers who practice daily before;them should be accorded great deference. They are in the
best position to know how the Circuit operates on a day-to-day basis and to evaluate its strengths
and weaknesses.® We urge Congress fo continue its past practice of reftaining from vsing its
power to restructure a circuit absent the substantial support of the affected legal community out -
of deference for a co-equal, independént branch of government. :

One of the major benefits derived from the current zligzmisnt of the Ninth Circuit, noted by the
White Commission Report in 1995 i¢ that it provides a unified body of law for the vital Pacific
Rim economic area that would be impossible to duplicate under any of the proposed .-
reorganizations, Conversely, the White Commission also pointed out that circuit

bas many disadvantages because it profoundly affects every component of the justice system and
creates its own set of serious pmblem% which may be temporary or may linger for years, -
mncluding: substantial start-up e ss for new construction or repovation of existing facilities
and for relocation of personnel and tamgible property; administrative disnuption; and, of course,
fostering an unpredictability of case Igw in the circnits whose boundaries are moved. The :
Commission also counseledag&in;:qgaﬁng a circuit out of Iess than three states, the minimum |
necessary to serve an appropiate federalizing fanction, according to the Commission. These are
very important considerations and wehope that Congress will keep them in mind

Since the 98™ Congress, every legislative proposal to split the Ninh Circuit (2 total of 17) has
been introduced and cosponsored by Gongressional members from the Pacific Northwest — i.e., -
those jurisdictions that would be seveted from the Ninth Circuit to create a new circuit.’ Nope of
the legislative proposals were ever supported by the Judicial Council of the Ninth Circuit or
more than a few state bar associations| These observations sadly give rise to the suggestion that

.. Administranive Office of the U.S. Courts, JUDICIAL BUSINESS OF THE FEDERAL JUDICIARY:(2003). Samestitied
Teports are prodiced annvally by the A.0. e

¥ A supplementzl statement, subgyived by the ABA Litigation Section reaffirming the opposition of its members:
who practice in the Ninth Circuit to restructuring proposals is attached. o ,
“ COMMISSION ON STRUCTURAL ALTERNATIV ES FOR THE PEDERAL COURTS OF AFPEALS, FINAL REPOKT 29 (1998).
% A chart listing the origina] sponsors and cosponsors of all the cireair spliming bills introduced sincs the 93%
Congress is arrached, ' ' .
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' The ABA itself, Chief Judge Schroeder and othe: affected bar groups have poiated out the
significant short- and medivm-term chsts and dislocations that a split would produce. They have
also demonstrated that there has been no showing that splitting the Ninth Circuit would produce
any meaningful benefits to anyore, idcluding litigaots or the public at large, much less that they
tlearly outweigh the downsides of do 50, which should be the touchstone for making such a
significant change. We join in their staternents and fully support them.

' The fact that the majority of Judges on the Ninth Circnit — including those whose appointments
carne from “both sides of the aisle™ —are opposed to a split and see no benefits from one is

itself compelling.

It is extremely useful to have both the collective and individusal views and experiences of

" appellate judges from Arizona to and from Idaho to Bawaii in framing the Ninth Circuit’s

jurisprudence. The Court’ sd:vemtya]sqhelpsm bring balance to the other states within its
boundaries, The Ninth Circuit may be large, both in peography and the mmber of its judges, but

it serves the important purpose of ¢ol ecung all of the western-most states together in one

appellate judicial unit to arrive at an ¢verall, belanced perspective on the important Iegd 1SS0ES

that come beforc it.

Most importantly, as noted above, the Nm]:h Cireuit is working, and it is worhug well with
support from not only m own Judges*l but the bar associations and lawyers within its jurisdiction.



