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April 6,2004 AMERICAN BAR ASSOCIATION Governmental Affairs Office

TheHonorableDianneIteinstein
Senate3udic~azyCo
Subcommitteeon swative
Washington,DC20510

DearSewerFcinstebr

We arede4htedtoprcnjideyouwitIzt~aesecommentsin responsetoyo~inquby
regardingourviewson S. 227S,proposinganoveldivisionoftheNinth Circuit.

We~rvsurprisedthatb
OversightandtheCoin
tvasjustffltzodwxdlate]
thedeliberativeprocess
Subcommitteemightoth
with akeeninterestin th
availableontheThc~mas

SenateJudiciarySubconmiinreonAdmiDistrative
isbaldinga - tomorrowto examinetheHUbitch
astwet W~thinkthisis ~mfbrtunatebecauseit thwarts

anddepth org ~afionsofcommeaxaIke
~rwisereceive It isquitelikely tatmany
~subjectdo n4tknowebouttheWI (Iviuloli justbecame
websiteyesterfday)ortomouow’s axin&

TheABA is *osedzo$.2278. hanp~velapproachto divisionoftheCircuitdoes
noThingto advancethe bateon curingbecauseIkeissueis~notLowto split
theCircuit butwhether4ereaxeserio4sproblemswith theadministrationCt
justicein theNinth Cira4t.and,if 5% thethercircuit divisionistheappropriate
remedy. We believeta~theNinthCir&k is fimetioningwellaspresently
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Circuitrestruemilugisa
compellingevidencedim
integcityofthelawoft
statisticaldataandms
just~cadonfor, norover
Thereisnocom*ilinge
deliverqualityjusticeor
supportersofthelegislat

~emedyotlasriresortandshouldonlybeusedif thereis
justiceis bein~deniedto individuallitigantsandthe
circuitis thre!tened.After reviewingthemostentreat
~havailabe, eremainconvincedthatthereisno
ill benefittobe derivedfrom, dividingtheNinth Circuit
ridenceto suggestthat theNinthCircuit isfalling to
hatanyoftheperceivedproblemsidentifiedby
)fl wouldberemediedby theprvpo6edcircuit division.’

B~)T0* WA*tltCON LEUVER
~honaaIatM4I;o~.

(20Z 462-1017

EXECLflM A$SrANT
AnibMyn Ntin)n5qq

(202) W.1776
~.tugeaUntabans~a

‘TheABA hasnot alwaysopj
splicingtheNinth Ckcuil an~

positionin 1990ivith respeot:
implementedduringtheprecti
thetool. it neededto handleii

cad circuit mtructzu4 In 1925,theAssoeicfonsupported
in 1973theABA wppoxtedtheHzukaCommission’s
heKdU and Ifinib Circuit TheAaA however rescindedtar
theNinthCircailbewaseoft. beliefthatdi@ proceduralchanges

Iihgdecade1in conjunctionwit otherinnova~ccs,pvctheCircuit
;iaj case1oads~



SwisticsQompiledby theAdmimflzvcOffice ofth.U.S.Coinadsubmittedto Congress
sijuneijy~ ~ ~u andtili2mg itsIcloirces
efteclively? Iafact,ev~itough filnpgsuicrcasedby 13%duringthe2003$scalyear~ikeNinth
Circuit tszmiz~tted11.7%more028et2003thanin 2002(1tZZO comparedto 10042).
renderingdecisionson themeritsin ,29$ cases. Dispositiontimesforto NinthCircuitalso
havesteadilyimprovedoverthelust Ifewyearsandcompete±~vozab1ywith timesit other
circuitsin manyrespects.Earexamp~theNinth Circuitwasthesecondfastestcircuit in t~rms
ofmediantime ftqmthedateofthe~frstheadagto final disposition-1.5 months;similarly the
Ninth Circuit’smedian1mefrom •sio to ttion was~record-breaking2mqn4zs.
TheseandOthCrstalisticsreadilyav~4~1efromtb~ statisticalreportspreparedt~y theKO~
amplydemonstratetba theNinth Cii~uit coudnucsto copeadmirablywith its risingciselowl
witlwtjeoparditgthequality ofjn~ti andthatits ove~eflpe~fozmneisonparvaith thatof
theotherii4icW circaits.

Division oftheNinthCircuit doesnotbt’e the~ffirwadvcsupportofamajoiltyoftbebeach
andbarin theNinth Circuit Webeli4Yetattheviewsofdiejudgesofthecircuit in questionand
theIay#rswhopzucticedailybefore~tbamshouldbeaccordedgreatdeference.TheyaxeInth
bestpositionto knowhowtheCircuiS]openteson aday-to-dayb~sisaz~dto evaluateit~ n.gths
andweaknesses?WeurgeC0ngress~to~onUnueitspastpiacliceofrcfraidng.~omusincits
powertorestructreacircuit absentt1~esubstantialsupportoftheallbctcdlegalcommuniiyou~
ofdeferencefor aco-cqual.independentbranchofgovezinent.

Oneoftbemajorbenefitsdezivedfromtheairrwit~iigoni~atoftheNinfiz Cizcuiynotedbythe
WhiteCommissio2aRsportin j9954i4 thatit providesavniftedbodyoflawfor thevital Pacific
Rimeconomicamthatwouldb. impossibleto duplicaicunderanyoftheproposed.’
reorganizadons.Conversely,tbeWhA~cCommissionalsopointedoutthatcizniit restructuring
hasmanydisadvantagesbecauseit profoi~ndJyaffectsevezycomponentofthejusticesystem.nd
ens its owns~tofseaidusproblev4wbichmaybeteniporuzyormaylingerforyears,
iu~Iuding:substantialstart-upespeasa~sfor newconsflcflonor recuovationofexistingfacilities
andforrelocaijonofpersonnelandt~4gib1eproperty;edwinistalivedisruption;and,ofcoursc~,
fosteringaiLunpredictabilityofvase1~w in thecircuitswhosehoimdedesaremoved. The
Commissionalsocounseledagaiszci~eatingacircuit outofkssthanthreestates,dieminimum
aecessazyto saveanappropriatetd~~inngThnction,accordingtote Conmtsion.Theeuc
very importantconsidezationsandwe din Congreiswill keepthemin mind

Sincethe~t Congress,evezyJcgisl4vepropodto splitteNjnttCircuit(atofllof17)has
beenintroducedandcosponsorudbyC~on~essiQnaJmembenOom the PacificNorthwest— i.e.,.
thosejurisdidiousthatwouldbesevez~dfromtheNintb Ci~ct&to createanewcfrouit5No~aeof
the1~gis1ativeproposalswereevermq~portedby theJudicialCounciloftheNinthCircuitor
morethanafew statebarassociatiou&Theseobservationssadlygive risetothesuggestionthat

2Admhilsur±geOfficeaflheL4& Comb,JUDICIAL BWfrJB$sorflEFEDERALJUDZCL4RY(2003). Same.*Md
reports r~,d~daniidully b5 theA.O.
‘A supplementalflrammitst~aiucdby rhoibABA Lftigation section reaffkwiugzbeoppositionof 1w m.mbon~
who pmnedcein theWmth Circuit to restrudnripg proposals isached.
‘Co*AMISSION ONSTRUaURALALTERIUTIV~SFORflU FEDERALCOIJR~OFAIflALS~FINAL I ~okr$ (1998~).
6A cbartlisting theoriginal sponsorsandcospomor~ofnil theein2~icsplkdng bills introducedsinw~ 98w’
Congressismachad.
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• The ABA itacit Chi~fJudgeScfroed~randotheraffectedbargroupshavepointedoutthe
significantshort- andmediwn-tuzac&tsanddislocationsthatasplit wouldprod~zctTheyhave
alsodemonswazedtattherehasbcer~noshowingthatsplittingtheNinth Circuitwouldproduce
aiy meani~igfo1bonefltsto anyone,it#lndinglitigantsorthepublicatlarge,muchlessthatthey
plearlyoutweighthedownsidesofd4 se,whichslipuldbethetouchswneformakingsucha
significantchange.Wejoin in theirs~atementsandfolly supportthea

Thefbct thatthemajorityofJudgesonthebrizith Circuit — includingthosewhoseappoi~rnn~nts
camefhm“bothsidesof theaisle’¶—areop edtoasplitandseeno benefitsfrontoneis
itselfcompelling.

hisextrumelyusefulto havebothth~ colleuziveandIndividualviewsandexperiencesof
appellatejudgesfl~m Arizonato Ala4 andfrom Idahoto Hawaii in frawingtheNinthCircuit’s
jurispzudencaThe Court’sdivei7jalsohelpstobringbalancetotheotherstatesudthiaits
boundaries,TheNizitli Circuit may large,bothin geographyandthenumberofitsjudges,but
it servestheimportantpurposeofeo9ecliugall ofthewestern-moststatestogetherlix one
apellatejudicialunitto arriveatan~verall,bajancedperspectiveontheimportantlegalissues
thatcomebeforeit.

Mostimportantly,asnotedabove,theNin).bCircuit isworkin& andit is workingwell ii~idi
supportfrom not ordyits ovvnjudges.~buttheb& associationsand,lawyersviithin itsjurisdiction.
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