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The Honorabj.e Senator Jeff Sessions
United States Senate
335 Russell Senate Office Building
Washington, D.C. 20510-0104

Re: S. 2278

Dear Senator Sessions:

On behalf of the judges of the Bankruptcy Appellate Panel of
the Ninth Circuit, enclosed please find a statement opposing
division of the circuit.. We appreciate the fact that the
Subcouunittee left the record open to allow for submission of
additional comments.

our~~~truly

EI2~~L.PERRIS
BatXruptcy ~Yudge

ELF: rim
enclosure
cc: Chief Judge Mary IA. Schroeder. (via facsimite)

Gregory B. Walters (via facsimile)



Statement Opposim~ Div~.a±oz~of the Ninth Cfrcu±t

~bmitted by tb. Judges of the Bez uptey Appellate
Parael of the k~±nthCi~c~ait Co~azrt of Appeals

The judges of the Bankruptcy Appellate Panel for the Ninth

Circuit respectfully oppose division of the Ninth Circuit Court

of Appeals. Such 4ivision would result in the loss of a circuit

that is a unique, innovative judicial entity that is able to

foster efficient use of judicial resources while maximizing

coherence in the interpretation of the law in the Ninth Circuit.

The focus of our comments is on the impact that dividing the

circuit would have on the administration of bankruptcy cases and

appeals) Bankruptcy touches more American lives than any other

federal law, except the Federal Tax Code. Of the 1,611.268

bankruptcies filed nationally in the 3.2 months ending March 31,

2004, 284,093 cases were filed in the bankruptcy courts of the

ninth Circuit.

When the Bankruptcy Code was enacted in 1978, it contained

authority for the circuit courts to create bankruptcy appellate

panels (BA?) as an alternative forum to the district courts for

reviewing bankruptcy decisions. The Ninth Circuit created a BA?

for the circuit almost immediately. The Ninth Circuit is the

Others have ably explained the impact that dividing the

circuit will have on the court’s appel3.ate work and other aspects
of judicial administration. We limit our comments to the impact
on bankruptcy case administration, which is our area of

expertise.



only circuit that has continuously had a BAP since 1979. As

discussed in more detail below, the Ninth Circuit BA? is an

example of how the Ninth Circuit is innovative and leverages its

resources to provide better public service.

NffectiV Use Of Judicial Resources

Seven bankruptcy judges are authorized for appointment to

the BA?. Beginning January 2003, the number actually appointed

dropped to six to reflect reduced case loads and to praserve

resources. BA? judges serve in an appellate role in addition to

their trial court responsibilities. The work o~ the BA? is

augmented by trial judges who sit pro tern. Pill are volunteers

who receive no additional compensation for ~P duty. Regularly

appointed BA? judges do receive the assistance of an additional

law clerk.

Because BA? judges cannot hear cases from their own

districts, the judges travel throughout the circuit to hear

appeals. The fact that the Ninth Circuit is large, with varying

economic conditions in different parts of the circuit at any

given time, has meant that there have always been an adequate

number of capable bankruptcy judges willing to volunteer to

ass~m~e the additional 25% — 30% workload that comes with being a

BA? judge.

Since its inception, more than 14,060 appeals have been

resolved by the BAP, of which 4,500 appeals have been decided on

the merits.
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fi5~yantagres Of Siu, Offerqd By & Lac~e Cixcuit

In banlcruptcy, the same legal issues will often arise in

thousands of cases. Only a handful of the parties involved will

go to the time and expense of appealing an adverse ruling. A

prompt, persuasively reasoned determination of those issues by a

circuit-wide court provides predictability of probable legal

outcome across the circuit. Decisions by the BA? give guidance

to trial courts and save unnecessary litigation casts.

The current structure of the Ninth Circuit offers advantages

over smaller circuits. As the number of cases increases, the

chance that a particular issue will be brought to an appellate

court more quickly also increases.. Issues can be decided once,

riot two or three times, as would be the reeult if the circuit

were to be divided and each new circuit had to address the same

issues. Although BA? decisions are not considered binding

precedent, our understanding is that the bar considers them

highly effective tools for assuring predictability of outcomes,

if not for anticipating circuit court adoption of legal

principles developed by the BA?.

Baying A BAP Cons.rveu fliwtz~iot Couzt Resola2ces

The BA? is authorized to hear appeals from all 13 districts

of the Ninth Circuit. (Guam and the Northern Mariana Islands are

excluded, as they do not have bankruptcy judges separate from the

district judges.Y. Appeals are heard by three—judge panels with

the consent of the parties. historically the ~A? has handled

3



approximately 60% of the appeals, while the various district

Courts have handled approximately 40% of the appeals..

The BAP handles appeals that otherwise would have resulted

in additional case loads for the district courts.. For example,

over the past ten years, the BA? has resolved an average of E80

appeals annually. The shift of work from district courts to the

BAP enables the Article lit district judges to spend more time on

cr~minal and other cases that only they can adjudicate.

If the circuit were to be divided, it is unknown whether the

case load of each of the new circuits would warrant the

establishment of a BA? and,. even if it did, whether the smaller

BAPs could justify the administrative expenseand necessary

staffing inherent in any court..2

Havinu A HAP Co~se2veaCixaixit 1~esouroew

Bankruptcy decisions are subject to a two—tiered system of

appellate review. The first s~. op is the BA? or the district

court, where about 75% of the number of appeals initially filed

are fully resolved. The remaining 25% seek second—level review

at the court of appeals. Appeals that go through the SAP are

less likely to seek second—level review, 20% from the BAP

compared with 30% from the district courts, in part due to the

2 We do note that, under 28 U.S.C. ~ 158(b) (4), it is

possible that a BA? could serve the bankruptcy courts of more
than one circuit, but there has never been a joint BA?. The
complexity of establishing a cross-circuit institution may create
practical impediments to doing so.
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expertise of the bankruptcy bench in un~rstanding bankruptcy

issues, and in part due to the persuasive value of the BAP

decisions. These efficiencies would likely be lost if the

circuit were to be divided.

Conaluaiaz’~

In closing, the judges of the Bankruptcy Appellate Panel for

the I~inth Circuit strongly oppose division of our circuit,

because we believe that opportunities to make efficient use of

the substantial resources of our large circuit will, be lost by

fragmentation, as will the consistency in tIle law that comes from

having a large circuit rather than two or more smaller circuits.

We greatly appreciate the opportunity to submit a statement

regarding division of the circuit

Submitted on May 5, 2004

Elizabeth L. Perr±s, Chief Judge Dennis Montali

2hilip ~i. Brandt JamesM. Marlar

Christopher M. Klein Erithe Smith


