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April 30, 2004

TheHonoralleJeffSessions
335 RussellSenateOffice Building
Washington,D. C. 20510-0104

RE: Legislationto Split theNinthCircuit

DearSenatorSessions:

Weunderstandthatyouarecurrentlyconsideringcertainlegislationwhichwill split the Ninth
Circuit. WhetherArizonais placedin anewcircuit with Nevadaorremainsin ageographically
decimatedNinthCircuit, all judgesofthis Courtopposeanysplit oftheNinthCircuit. While
manyofus mayhavevariousindividual reasonsfor opposinganysplit oftheNinthCircuit, we

kv ~ one i~~dtiiti~ma1reasonto your attention.

TheNinth Circuit hasbeenan innovatorin manyareasofjudicial administration,theprimary one
ofwhich, from ourperspective,hasbeentheNinthCircuit BankruptcyAppellatePanel(“BA?”).
Although Congressauthorizedthecreationofsuchappellatepanelsin eachofthecircuits in the
1978BankruptcyReformAct, only in theNinthCircuit hastheBA? developedandflourished
for morethantwenty-fiveyears. The RAP hasbeenexceedinglyeffectivein ourCircuit and
enjoyssignificantsupportnotonly from theNinth Circuitbankruptcyjudges,but alsofront the
district courtjudgesin this Circuit, In Arizona.theStateBar’s supportoftheBA? isreflectedby
thepercentageofcaseswhich areheardby theBA? onayearlybasisratherthanin theArizona
District Court. This successwas recognizedby Congressin the1994amendmentsto the
BankruptcyReformAct whichmandatedthateachcircuit establish~BA?, unlessthejudicial
council ofthecircuit specificallyfoundalackof sufficientjudicial resourcesora likelihoodof
unduecostor increased4elay to r~arttes..



SenatorJeffSessions
April 30, 2004
Page2

TheNinth Circuit BA? hasbecomeaninvaluablesourceofjudicial precedentandasignificant
forcein creatinguniformityamongthebankruptcycourtsofthisCircuit. Its judgesarewell
respected,andits opinionsareoftencited. It haslessenedsubstantiallytheworkloadon the
district courtjudgesfrom hearingbankruptcyappeals,whichmustbeheardanddeterminedon an
expeditedbasis,a dauntingtaskfor district courtswhichareoverburdenedwith aburgeoning
criminal caseload.

We areveryconcernedthatthesplitting oftheCircuit, in anymanner,will destroythis valuable
institution. No matterhowCongressshouldphysicallyreconfiguretheNinth Circuit, theBA?,
asit nowexists,would be severelyimpaired. Froman-administrativestandpoint,any
reconfigurationoftheCircuit would leaveoneor moreofthecurrentornewlycreatedcircuits
with insufficientjudicial resourceseitherto continuetheremnantsoftheNinth Circuit BA? or to
createoneor morenewBAPs,, Theadministrativeproblemsarecreatedundera varietyof
circumstances.For instance,becauseno memberofaBA?panelis permittedto hearcases
arisingfrom thatJudge’sdistrict, it maydiminishthepoolofavailablejudgesto hearappellate
matters,increasingtheworkloadofthosejudgeswho serveonaBA? panelandstill administer
theirtrial calendars.Anotheradministrativeissuewould be createdif thecircuithadan
insufficient numberofbankruptcyappealsto beableto createthethree-judgepanelsto hear
matters,thusforcing themattersto be heardsolelyby district courtjudges.

Weseeno benefitto anysplit of theNinthCircuit whichwill ultimatelyshift theburdenof
bankruptcyappealsbackto theeverincreasinglyoverburdeneddistrict courtsandfosterless
certaintyanduniformity in bankruptcyltiW jntu~j±~AatioIi~u~ho~A theCircuit.

Thebankruptcycourtshavebeenat thecenterofmanyof thelargestandmostcomplicated
commercialmattersthathaveoccurredoverthelast twentyto twenty-fiveyears. Thesecases
havehadan enormousimpacton the economyofthis country. At the sametime, thebankruptcy
court is thefederalcourt that ismostlikely to haveadirect impacton thelivesofmanycitizens
attemptingto solvetheirfinancial problems.Whethertheyaredebtors,creditors.small or large
businesses,theyseeka fair, efficient,expedjiedresolutionoftheir financial issues,Whether
resolvingsuchcomplexfinancial issuesor importantconsumerproblems,theNinthCircuit BA?
is critical to a functioningbankruptcysystem.We believethatthe likely destructionoftheNinth
Circuit BA?is anextraordinarilyhighcostto payfor whatevermaybeperceivedasthebenefits
ofsplittingtheCircuit.
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Wethankyou for theopportunityto presentourthoughtson thisimportantmatter.

Verytruly yours,

Hon.. arer
ChiefU. S. Bankru’ptcy

i,,

Hon. RedjieldT. Baum
U. S. BankruptcyJudge

Hon. CharlesG. Case
U. S. BankruptcyJi

Hon.
U. S. BankruptcyJudge

Hon. EileenJ. Hollowell
U. S. BankruptcyJudge

JamesM. Marlar
BankruptcyJudge

-A..-

Hon.GeorgeB.Th~eIseh,J~’”
U. S. BankruptcyJudge


