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February 24, 2004

Senator Disnne Feinstein
United States Senate

" Comumittes on the Judiciary

Washington, D.C. 20510
Dest Senator Feinstein!

The Califoroia Acadamy of Appellste Lawyers, an orgenization of
approximately 100 scasoncd California sttorneya precticing instate and
feders} appeliate courts, vigorously opposes efforts in the present Congress (o
divide the Ninth Judicisl Circuit. _

There are two currently astive bills to accomplish a division ~
S.B. 562, which would keep only Catifornis and Nevada in the Ninth Clrouit
and move all the other states end territories from the Ninth into & pew
Twelfih Circuir; and HL.R. 2723, which would keep Arizons slong with
California end Nevads in the Ninth Circuit and ereate a new Twelfth Cirouit
for the remaindes. The Academy makes no distinction among these bills, sll
of whick are equally {ll-advised - the differsnces between them are :
organizational {desling with the inclusion or exchution of Arizona in the
proposed new Twelfth Circuit) and they should all be rejected.

Splitting the Ninth Circuit {5 a bad ides for many reaeons, the most
important of which is that the Ninth Circuit is doing very well as presently
strctured, except for being understaffed besauss of vacancics on the bench.
By many statistical measuves the Ninth is on¢ of the more successtul of the
judicial circuits based upon sbsoluts number of dispositions, ratio of
dispositions to judges, end time from filing (or from subtnissionjto
disposition. It has a distingnished reputation for institutionsl sdaptability and
innovative responge to changing sircumstances. Aund it providesa unified
body of law for the vita! Paoific Rim economic area which would be
impossible to duplicate under the proposed reorgenization.

Proposals to split the Ninth Ciroult have been put forward every year
for more than & decade, Every yesr they are basically the same, sud recytle
the sums tired atguments. Of these the most often repeated is that the Circuit
is too big to operate effectively. This is quite untru2, &8 haz been shown
statistically yesr after year. Such difficulties of scale as thers are would be
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golved by illing the existing vacancies, and by adopting 3.8, 520, the Federal Judgeship Act of
2003, which incorporates the Judicial Conference’s requasts for additional seats on afl cirouits.

In fact, the besic impulee behind all these bills is not improved judicis! efficiency but an
atterpt by lawmskers (argely but not entively from the Noribwest) to change rulings on such
issues g5 land use, Indfan viphts, the epvironment and congtitutional lsw (currently, e.g., the
pledgs of allegianse desision) with which they ars dissstisfied on policy groumds, By
substituting & new, more conservative and tightly regionsl clrouit they hops to effect changes in
the law which they hava insufficient support to tnake through legislative channels, Thigisan
improper and dangerous {nterference with the judiciary for political purpozes md should be
resistad 23 & mattér of principls. Indeed the Whits Commission obssrved:

*There is one principle that we regard as undebatable: [t is wrong
to realign circuits (or not to realipn them) and to restructure courts
{or 10 leave them alone) because of particular judicisl decisione or
purticuler judges, This rule must be fuithfully honored, for the

independence of the judiciary is of constitutional dimension end
requires no fess.”

Creating & new cixcuit would fmposs & need to duplicate gtaff, programs and facilities,
including building an enormously expensive new courthouse, in order to 2ccommodate 2 new
cirenit with 18% of the casslmad of the existing Ninth Cireudt, Hopes of reducing this completaly
uanecessary new expense by ad koo cooperation between the chiefjudges of the newly
canstituted circuits are, 85 Chief Jodge Schroeder says, “itlusory.™

The large majority of judges of the Nitth Circuit Coust of Appouls, and the bench »nd bar
of the Ninth Circuit gencrally, a2 well e5 the Californie delegation to the House of
Representatives, have opposed past attempts to split the circuit “justified” en grounds no more
persuasive than those offered in support of the current bills, Indeed claims that its size makes the
Niath Circuit bench “non-collegial” have been denied by the judges themsgelves, These are
sufficient reasons to belicve that the Ninth Cireuit is working well as It is, and a sufficient ground
for not forcing this change on an unwilling oircuit,

Accotdingly, the Californiz Academy of Appellate Lawyers urges all mersbers of the
Senate Judiciary Committee teke 2 position sgainst §.B. 562 and, indeed, against any propasal to
“Ceorgenize® the Ninth Judicial Circuit. The Acsdemy and its members stand ready to azsist in
opposing these bills in any useful way.
' . Yours truly,
g ¥

W&'ﬁnz' G 54 K
Fresident James Martin

Californie Acudemy of Ap?enste Lawyers
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Agril 18, 2004

Via Faosimile 202-228-3258

M. Anfali Chaturvedi

Committes on the Judiciery
United States Sensts
Washington, D.C. 20510

Dear Ms. Chaturvedi:

U rhis T 8 followeon 1o our discussion this merning sbout
the Califoris Acadery of Appellats Lawyere' letter of February 24, 2004 to
Senstor Peinstein grating the Acadamy's epposition to 5. 2278, '

The February 24th letter only spoke 1o H. 2723 and 8. 562 but as we
discussed this moming the Acsdemy's reasons for oppozing thoze bills eppiy ¢
Sfortiorito 5. 2278, As gtated in the April 12, 2004 {etter foxad to you:

"Although those letters [attached] were wriften with only thase two bills
in roind the srguments contained therein sre equally spplicable to S. 2278,
Indeed, they are even more compelling in terms of 2 “cosi-benefit” analysls
segarding the additional cost and expense for eatablishing rwo new circuite,
Specific dat regpecting an estimate of those costs will, I'm certals, be
fortheoming from the Cout heelf before the record i3 olosed.”

Please call ms if sifber 1 or the Californis Acsderny of Appellate
Lawyers msay be of further assigtance.

Cordially,

-

N
W for James C. Martin
{dent of the California Academy

of Appellste Lawyers
ABso

oo Honorable Mary M, Behroader
Honarable Margaret M. MeKeown
Cathyy A. Catterson
James C. Martin
Rabin Meadow
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