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STATE OF WASHINGTON

OFFICE OF THE GOVERNOR
RO. Box 40002 • Olympia, Washington 98504-0002 • (360) 753-6780 • www.gavernor.wa.gov

April 21, 2004

TheHonorableJeffSessions
Chairman,Subcommitteeon AdministrativeOversightandtheCourtsU.S.
SenateCommitteeonthe Judiciary
224 DirksenSenateOffice Building
Washington,D.C. 20510

DearSenatorSessions:

I would askthatyou includethe enclosedtestimonyfrom WashingtonGovernorGaryLocke in
therecordof theApril 7,2004hearingbeforeyour Subcommittee,regardingproposalsto
restructuretheU.S.Ninth Circuit Courtof Appeals. GovernorLockeprovidedtheenclosed
testimonyto theWhiteCommissionon StructuralAlternativesfor theFederalCourtsof Appeals
in 1998. TheGovernor~sviewsandconcernsregardingadivision oftheNinth
Circuithavenot changedsince.

Th you,
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TESTIMONY OF WASHiNGTON GOVERNORGARY LOCKE
COMMISSIONONSTRUCTURALALTERNATiVES

FORTHE FEDERALCOURTSOFAPPEALS
(Wednesday,May27, 1998)

Mr. JusticeWhite, andotherdistinguishedmembersof the Commission,thankyou forthis
opportunityto appearbeforeyouon the stnictureandadministrationof theFederalCourtsof
Appeals.

Firstandforemost,I do not believethatthisis anissuethat shouldbedealtwith in political
terms. Nationally, thecourtsshouldbestructuredandoperatedin away thatresultsin timely,
efficientanduniformjustice. Short-termpolitical issuesshouldnot begivenweight. Our
WashingtonStateAttorneyGeneral,ChristineGregoireis in agreementwith meon thesepoints.

An importantquestionbeingaddressedby theCommissionis whetherthe 9~Circuit shouldbe
divided,soI will focusmy testimonyon thatquestion..

WashingtonStatehasastronginterestin maintainingthecurrent,unified structureoftoday’s 9hi~
Circuit.

Our stateis partof ageographical,economic,political, andhistoricalfabricthatiswovenfrom
throughoutthe WesternandPacificstatesandterritories. Lookingback,it is evidentto methat
wehavebenefitedfrom sharingthesamecourt. Lookingforward,to thefuture. I amevenmore
convincedthatasinglebodyof precedentmakessense,andthatsplittingourcircuit wouldbea
movein the~ong direction.

Washingtonis tiedto otherstatesandterritoriesin the9~ Circuit in manyways.

• Washington,Orogori,andCali{irnia shareaconliguouscoastline,andthereforeshare,
andsometimescompeteor conflict, on issuesrelatingto coastalfish andwildlife,
commercialports,andmaritimelaw.

Thesethreestatesplus Alaska,Hawaii, andthe territoriessharethe PacificOcean,and
thusmanyof the santeconcerns.

• Washington,Oregon,Idaho,andMontanasharetheColumbia-SnakeRiver basin,the
backboneof theNorthwest,with its salmon,hydroelectricdams,barges,andwaterfor
irrigationandrecreation.Our electricsystem,includingthe federalBonnevillePower
Administration,is partof an electricpowergrid that quite literally bindsthe entireWest
together.

• Washington,Idaho, MontanaandAlaskashareborderswith Canada.Along with
California,whichbordersMexico,weall shareconcernsaboutimmigrationlawand
commercealongourinternationalborders.
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My point is: If we wereto splitthe9~ Circuit, wecouldcut thecakein manyways. Butwhy
cut thecake? Giventhetiesamongthestates,the 9~t~ Circuit is acasewherethewholeis greater
thanthesumof its partscouldeverbe.

Argumentsthatthe9”’ Circuit doesnot functionwell arenot compelling. 1 amconvincedby the
amplerebuttalto thosearguments— madebypeopleintimatelyfhrniliar with thecourts— thatthe
administrativeproblemscanberemediedwithout dividing the circuit.

I amhereto testify aboutconcernsonadifferentlevel. WashingtonandtheNorthwestare
closelytiedto Californiaandtheotherwesternstates.

Washingtonishometo somemajorcorporationswhoseproducts,I’m willing to bet, we haveall
usedandenjoyedrecently.

• How manyherehaveflownon aBoeingairplanein thelastmonth?

• SippedaStarbuckslatte?

• Shoppedfor clothesatNordstromstore?

• Stayedin ahouseorhotel built with WeyerhaeuserlumberC-- thoughyoumightnot have
recognizedit)?

• UsedMicrosoft software?

Weareproudofthesebusinessesbut werecognizethattheyarepartof anationalandworld
economy.As youknow, if Californiawereacountry,it wouldbethe~ largestcountryin the
world, asmeasuredby grossnationalproduct.

Thosewho seeCaliforniaasaliability havetoonarrowafield of vision. Californiais anintegral
part of thewesternandPacific statesandan importanteconomicpartner— all themorereasons
foruniformity in thecaselawbetweenWashingtonandCalifornia.

It wouldnot benefitWashingtonto seeCaliforniabecomepartof anothercircuit,with the
conflicting caseopinionsandforumshoppingseparatecircuits wouldproduce. I amthinkingof
casesrelatingto inunigrationlaw, laborlaw, the EndangeredSpeciesAct, theBonnevillePower
Administration,maritimelaw,andtribal treaty law. The westernstatesarenot severable— they
aretied togetherby geographic,naturalresource,economic,andlegal issuesdistinctiveto the
west.

It isavirtue, not avice, thatthe 9”’ Circuit is ableto bring consistencyandcoherencein all these
areasof law, astheyapplyto all of thestatesandtenitoriesin thecircuit. If thecircuit were
divided,therewouldbeunnecessaryfriction, forum-shopping,competitiveadvantagesand
disadvantagesamongstatesm differentcircuits. Therewouldbe conflictsin thelawsthatapply
to fish thatknowno boundaries,commercethat is tradedup anddownthecoast,andpeoplewho
work, play, andemigratethroughouttheWestandPacific.
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It is avirtue,not avice, thatthe
9d, Circuitjudicial panelsaredrawnfrom alargeand

geographicallydiversepoolof judges,ensuringabroad,notparochial,approachto howfederal
law is appliedwithin theregion.

I think thesevirtueswill becomeevenmoreevidentin thef~iture,especiallyastheU.S.Supreme
Court findsit increasinglydifficult to reviewandresolveall of theconflicting casesfrom
differentcircuits.

The2l~ centurywill tie all of uscloserin manyways: Technologywill increaseour
communication;multiple demandsfor limited naturalresourceswill forceusto allocatethem
wisely; commercewill becomeseamlessacrossinternationalborders.

Weshouldbeguidednot byshort-term political concerns,but by along-termlook atthefuture.
In thatregard,we arewell-servedby theunified,integrated,well-run 9”’ circuit thatwe have.

Thankyou,andthankyoufor comingtheWashingtonstate,to listento ourviews.
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