May 16, 2003

Senators Bill Frist and Tom Daschle
U.S. Capitol
Washington, DC 20510

Dear Senators Frist and Daschle:

As law professors, we write to express our opinion that the Senate’s use of the
filibuster with respect to both legislation and nominations is constitutional. Both the text
of the Constitution and historical practices strongly support the constitutionality of the
filibuster. Article I, Section 5 expressly provides, “Each House may determine the Rules
of its Proceedings.” Article I, Section 5 plainly authorizes the Senate to make procedural
rules. It empowers the Senate as well to delegate what is sometimes final authority over
the fate of legislation and nominations to committees and their chairs. The textual
authority for the filibuster is precisely the same as those for these other measures. If
these measures are constitutional, then so too is the filibuster.

The Supreme Court has repeatedly emphasized the relevance of historical
practices for determining constitutionality. The filibuster, understood as protracted
debate precluding final Senate consideration of a legislative matter, began early in the
history of the Republic. It has been used frequently by senators from both parties with
respect to nominations as well as legislation. In fact, it has been used effectively to
defeat presidential nominations, including the nominations of Abe Fortas to be Chief
Justice of the United States in 1968, Sam Brown to be Ambassador in 1994, and Henry
Foster to be Surgeon General in 1995. This longstanding historical practice weighs
heavily in support of the filibuster’s constitutionality.

The filibuster reflects the Senate’s longstanding respect for minority views and
underscores the unique role of the Senate as a part of American democracy. It has the
salutary effect of giving an incentive to all sides to seek compromise on issues where
points of view are sharply divided. With regard to nominations to an independent branch
of government such as the judiciary, the filibuster encourages the President to find
common ground with the Senate by nominating individuals who can garner consensus.

For these and other reasons, we conclude the filibuster is constitutional.
Very truly yours,
Professor Vikram Amar
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