
LITIGATION SECTION
T~z STAz! 3AP. 07 CALI9OtU~IA

April 20, 2004

VIA U~S~MAIL & U.S.MAIL

The EonorableDianneFeinstein
ted$tatcsSenate

3~I HartSetiateOfficeBuilding
Washington~DC 20510

Re: NinthCircuit CourtofAppealsJud~eshJ~sndReorzanizationAct of2004 (S

.

2278~--OPPOSE

DearSenatorFeinsteirx:

•TheExeotitiveCotnmitteeoftheLitigation.SectionoftheStateBarofCaliforniaon
behalfoftheLitigation SectionopposesS. 2278, thelatestin aseriesofproposalsto splitthe
NinthCircuit. We alco opposetwo otherpendingproposalsto splitthecircuit, S. 562 and
H.R.2723. Thereisnosoundz’easouto split theI~inth Chvuit, a’t~d certainlyno reasonto incur
thevery substantialcoststhatsuchasplitwotLid generate.

Thispositionis only thatoftheExecutiveCommitteeoftheLitigation Secrionofthe
StateBarofCalifornia. This positionhasnotbeenadoptedby theState:Bar’sBoardof
Govemors,its overallmembership,or theoverallmembershipoftheLitigation Section,andis
notto be oons~uedasrepresentingthepositionof’the StateBarofCalifomiL Menibershipin
theLitigation Sectionandits ExecutiveConrntitteeis voluntaryandfunding for section
activities,inc[ud3ng all legislativeactiviti,ps,is obtainedentirelyfrom voluntarysources.

Foundedin. 1983,theLitigation SectionoftheStateBarof Californiahasabout9,000
membersandis oneofthelargestoftheStateBarofCalifornia.Sections.Themissionofthe
Litigation Sectionis to promote~celIenceandcivility in litigationandalternativedispute
resolution. TheLitigation Sectiongiveseffectto its missionby (a) furtheringtheknowledgeof
Sectionmembersin all aspectsoflitigation,whetherbeforejudicial, quasi-judicisl~or
adminis~ative~ibunals,andin aspectsofalternativedisputeresolution;(b) assistingin. the
formulsxzon,administrationandimplementationofprograms,forumsandotheractivitiesI~r the
educationofm~nbersoftheStateBarin theareaof litigation; and(c) assistingwith the
fomiu1atio~administrationandimplementationofregulationsandlegislationwhichimpactthe
qualityofjustice.

Theproposedsplit ofrueNinthCircuit hasadirect,substantialandnegativeeffecton the
qualityandcostofjustice. Thus,wewrite thisletter.
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As bothChiefJudgeMary M. SchroederandSeniorJudgeClifford Wallacetestifiedon
April 7,2004.splittingtheNinthCircuit lacksthesupportofaconsensusofthejudgesarid
lawyersin theNinthCircuit. Moreover,theproposeddivision servesno legitimateinterestarid
will, in fact~.hampertheeffectiveandconsistentadministrationofjusticein thewesternUnited
States.

Dividing theNinth Circuitwould do awaywith theimportantadvantagestbatflow from a
largecfrcu.it. TheNinthCircuit cunentlyenjoyssi~ij~icaxit eoonon3iesof scalein its
adminisiiativeandmanagerialfunctions, A divided circuitwouldhaveto duplicatemanyof
thosefunctions: splittingtheNinthCircuit in two, asproposedby S. 562 endH.R.2723,would
costanestimated$100million, plus$10million peryearin addedadministrativecosts.The
three-waysplit proposedbyS. 2278wouldfurtherincreaseadministrativecosts. Ar arime when
ourfederalgovernmentis facingsignilicarir deficits, oureffortsshouldbe directedatlowering
costs,notincreasingthern—parriculadywhere,ashere,thei~tcreasedcostswill do nothingto
improvetheadministrationofjusticein thecircuit.

As thenation’slargestfederalcircuit, theNinth Circuithasconsistentlybeenat the
forefrontoftechnologicalandadministrativeinnovation. As caseloadsgrowin ali ofthe
nation’sCourtsof Appeals.efficientadminisfrationwill becomeevermoreessential.As Senior
XudgeWallacepointedoutin histestimonylastweek,simplysplittingalargecircuit confersno
suchbenefit thatpathwill leadonly to fragnienxedfederallaw andincreasedinter~circuit
conflicts. Ever~in thefaceofan increasin~workload,theNinth Circuit hasbeendelivering
coherent,consistentcircuit law An uridiv4edNinthCircuitwill continueto serveasamodelof
effectiveadzninisfrationofa largeappellatecourt for therearofthecouzitty.

TheNinth CircuithasbeenconsistentlyarideffectivelyservingthewesternUnited States
for over 110years. Dividing thisvenerableinstit~ztionwiLl yieldno benefits,andwill squander
thesignificanteconomiesofscalethatthecircuit currentlyenjoys. Weurgeyou andyour
colleaguesto rejectS. 2278,aswell asauyotherproposalsto split theNinth Circuit.

Verytruly your~

6~ii~ 1”>
CharlesV. Berwanger

CVB:bg
cc: TheHonorableOrrin G. Hatch

Chairman§Committeeon theJudiciary
UnitedStatesSenate
VIA FACSIMILE (202) 224-6~31

TheHonorableF. lamesSensenbreimer~Jr.
Chaizman,Committeeozi theJudiciaxy
UnitedStatesHouseofRepnbsentatives
VIA FACSIMILE(202) 2Z5-3190
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TheHonorableLamarS. Smith
Chairman,Subcommitteeon Coons,theInternet,andInteflectimi Property
CommitteeontheJudiciary
UnitedStatesHouseof~epreaentatives
VIA FACSII~4Th~B(202)225-3628

TheHonombleEa.rbaraBoxer
UnitedStatesSenate
VIA FACSIMILE (415)956-6701

TheHonorablePatrickI.. Leahy
RankingDemocraticMember
Committeeon theJudiciaiy
UnitedStatesSenate
VIA FACSIMILE (202) Z24~9516

TheHonorableJoint Conyers.,Jr.
RankingDemocraticMember
Committeeon theJudiciary
United StatesHouseofRepresentatives
VIA FACS]MILE (202) 225-0072

The HonorableHowardL. Bozznan
RanldngMember,Subcommitteeon Courts,theInternet,andIntellectQalProperty
Committeeon theJudiciary
UnitedStatesHouseofRepresentatives
VIA FACSIMILE (202) 225-3196
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