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April 21, 2004

HonorableDianneFeinstein
UnitedStatesSenate
SH-331 HartSenateOffice Bldg.
Washington,D.C. 20510-0504

HonorableJeffSessions
UnitedStatesSenate
SR-335RusseilSenateOfficeBldg.
Washington,D.C. 20510-0104

Re: fiR. 2723,S.562,&227& ProposalsVa SplittheNinthCircidi

DearSenators:

The undersignedwrite to addresstheabovereferencedbills designedto split the
Ninth Circuit. Forthereasonsoutlinedbelow,weopposeeachofthesebills andthenotion
thattheNinth Circuit needsto be split.

Bywayofbackground,theundersignedaretheChair,Chair-electandVice-Chairof
theNinth CircuitLawyerRepresentativeCoordinatingCommittee(LRCC),whosestatutory
mandateis to help improvetheadministrationofjusticein our circuit. Our combined
experiencewith theNinth Circuit is over 30 years. Chair-electMr. Safersteinhasbeen
presidentof theCaliforniaStateBar andinvolved in variousNinth Circuit casesand
activities,includingChairoftheNinthCircuitJudicialConferencein 1995.Mr. Rekofice.
thecurrentLRCC chair,haschairedtheNinth CircuitTaskForceonAttorneyDisciplineand
is currentlya memberoftheNinth Circuit JuryImprovementCommittee.Vice-ChairMs.
Toledohasservedon theJudicialAdvisoryCommitteefortheEasternDistrictofCalifornia.
By virtue of many yearsof experienceandmultiple committeesand interactionswith
attorneysandjudgesoftheNinth Circuit, wefeelconfidentin ourabilities to notonlyassess
theneedto split the Circuit but to reportconcerningtheviewsof attorneysandjudges
regardingthis issue.

First and foremost,splitting theNinth Circuit shouldbeconsideredonly if thereis
compellingevidencethattheinterestofjusticewould beservedby doingso. Basedon our
personalexperience,,our firms’ experienceand our interactionswith our peers,we are
unawareofany evidencethattheCircuit isdoinganythingotherthanfunctioningwell and
utilizing itsresourceseffectively.
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Second,thevariousbillsunderconsiderationaresimilarto legislationintroduceda
numberofyearsago,which resultedin theWhite Commissionstudyandrecommendation.
You mayrecall theWhite CommissionconcludedthatsplittingtheCircuit would increase
ratherthan solveallegedproblems. Moreover, theWhite Commissionset forth various
recommendationsto help improvetheNinth Circuit, manyofwhichhavebeenintroduced
overtheyears. Accordingly,the groundsfor splittingtheNinth Circuit arelessthanthey
werefive yearsago.

Third, to our knowledge,theproposalto split theNinth Circuitdoesnot havethe
supportofthemajority ofthebenchorbaroftheNinth Circuit. Historicaily,suchsupport
hasnevermaterializedwheneverthe split issuehasbeenentertained.We submitthat the
viewsofthejudgesoftheNinth Circuit,aswell asthe lawyerswhopracticein theCircuit
should be affordedgreatdeference.Given thesuddennessofthe introductionofSenator
Ensign’sbill onApril 1~andthealmostimmediatehearings,theundersignedwereprecluded
by time constraintsto formallysurveytheLRCC andits constituentsto provideatally from
theleadershipofNinth Circuit attorneysregardingtheproposedsplit. WhentheCircuitsplit
issuearosea numberofyearsago,however,it resultedin aresolutionatthe Ninth Circuit
JudicialConferencein 1991. After hearingtheprosandcons,thejudgesandlawyersofthe
ConferencevotedoverwhelminglyagainstsplittingtheCircuit. AsofficersoftheLRCC,and
practitionersin theNinth Circuit, we believethat themajorityoflawyersdo notsupporta
split ofour Circuit.

Fromourperspective,the bottomline is simple:theCircuit is notbroken,therefore
it doesnotneedti., be iixcd.

Thankyou for considerationofourviews.

Verytruly yours.
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BrianL Rekofke
HarveySaferstein
MargaretCarewToledo


