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HonorableLamarSmith
2231RayburnHouseOffice Building
Washington.DC 20515-4321

HonorableHowardL. Berman
2221 RayburnHouseOffice Building
Washington,DC 20515-0528

Re: HR.2723

Gentlemen:

I submitthisletteraspartoftherecordfor H.W 2723,theNinthCircuit
CourtofAppealsJudgesbipandReorganizationAct of2003,in whichaheaxing
washeldOctober21,2003beforetheHouseJudicialySubcommitteeon the
Courts,theInternetandIntellectualProperty.

Duringthehearing,anumberofquestionswereraisedconcerningthe
lengthoftimeit takesfor acaseto bedecidedin theNinthCircuit, an4whetheror
notthereisanycorrelationbetweenthesize ofa courtandits dispositiontime. To
answerthatquestion,theSubcommitteemustlook atthecomponentsofthe
appellateprocessthatmakeup thetotaldispositiontime. With regardto themost
importanttime frame,andtheonly oneoverwhichjudgeshavecompletecontrol,
is thetimeit takesjudgesto decidethecasesfollowing argumentorsubmission.
Here,theNinthCircuit isoneofthemostefficienteirctiit courtsandhasbeen
consistentlyso for manyyears. l~or arguedcases,it takes21. months’nationally
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thefihin~ ofadecisioncomparedto 1.4monthsin theNinthCircuit; andfor
submittedcasesit takes.5 monthsnationallyand.2monthsin theNinthCir~uit.
The Courthasdonethis whilestill providingthepartieswith areasoned,WT itten
dispositionof its holding,not aonewordjudgmentorder.

Thefirst stageoftheappellateprocessis recordpreparationandbrietin~~by the
parties. Unlike somecircuitsthathavetakenthepositionthatno extensionof
time shouldbepermitted,our Courthasallowedthepartiessomesayin ho’~ r long
theyneedto preparetheircase. Wecouldlimit theirtime andmakeour sta~look
better,but in responseto manyouireachprogramswith thebar,they legitimitely
notedthatuntil thecourthadafull complementofjudgesthatallowedthec isesto
proceedto argumentmorepromptly,it madeno sensefor themto file brief~ and
then“hurry upandwait.” Also, stalebriefsareoflittle assistanceto anyC ~urt,
andresultin morework whenjudgesandlawclerksmustupdatethereseanIi
presentedin thebriefs.

The middletime frame,theperiodfrombriefing completionto oral
argument,is whereourCourthasexperienceddelay. This is dueto thema~~ylong
yearsofvacantjudgeships;ourreluctanceto borrowsubstantialnumbersof outside
judges;andourdesireto retaintheopportunityfor hearingoral argumentin most
counseledcases.

At lastyear’shearingon H.R.. 1203,mycolleagueJudgeSidneyThainasof
Billings, Montana.describedtheprogramtheCourtadoptedin 20O~to addessthe
backlogofcasesthathadaccumulatedduringtheyearswhenour courtwasdown
almostonethird ofits authorizedjudgeships.Thatprogramhasbeensucce:isfirt
indeed,ourcourt’sinternalstatisticsdemonstratethatwe havecutthetime ~om
completionof briefing to argumentin non-prioritycivil casesfrom morett an
fourteenmonthsto closerto six orsevenmonthswithin thelast twoyears.
Criminal appealsandcasesthatwith statutoryhearingprioritiesareschedul~deven
morepromptly. The Courthasalsodramaticallyreducedthebacklogof
certificatesofappealabilityin habeascorpuscases,requiredby 28 tJS.C. §
2253(c),from morethan 1500to f~werthan400.

A~ theSubcommitteeiswell aware,theCommissiononStnrctural
Alternativesfor theFederalCourtsofAppeal(“theWhiteCommission”)s~idied
thesubjectofdelaythoroughlyin 1998 andconcludedthatcircuit sizewasElot a
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critical factorin appellatedelay. Specifically,theWhiteCoronussionwrote:
We havereviewedall of’ theavailableobjectivedata
routinelyusedin courtadministrationto measurethe
performanceandefficiencyof thefederalappeliate
courts,butwe cannotsaythatthestatisticalcriteija
tip decisivelyin onedirectionor theother. While
therearedifferencesamongthecourtsofappeals,
differencesin judicial vacancyrates,caseloadmix,
andoperatingproceduresmakeit impossibleso
auribuatethemto anysinglefactors~achassize.(emphasissupplied).

Commissionon StructuralAlternativesfor theFederalCourtsofAppeal,Ei~a1
B~PQ1~.p.39(1998).

OurCourtcontinuesto reviewandrefine its casemanagementproced~resto
addressthechangingcaseloadthatcomesbeforeit. Currently,this Circuit~ndthe
SeQondCircuit areexperiencingalargeincreasein thenumberofimtnigrati~n
appeals. Theincreaseis aresultoftheAttorneyGeneral’seffortsto streamlinethe
processingofimmigrationcasesbeforetheImmigrationJudgesand the~oa*dof
ImmigrationAppeals. Dueto ourissuetrackingandcaseweightingsystern~,as
well asincreasingusesoftechnology.we anticipatethata largemajority ofthese
easeswill bedealtwith expeditiouslythroughourscreeningprogramoncethelead
casesin thecircuit aredecided.

I wishto addressspecifieaJlythechartChairmanSmithdisplayedatl~st
week’shearingthatwasincludedasTable I, page45. in ProfessorHeflman’is
statement. Thedatafrom thattablewasexcerptedfromstatisticsproduced$y the
AdministrativeOffice oftheU.S. CourtsTableB-4, from l98O~to2002. I 9ffCr
someobservationsaboutthatdataaswell assomeadditionalandmorecomplete
information.

The tabledoesnottakeinto accountthejudicial vacancyrate, If it diti, we
wouldseea correlationbetweenvacanciesanddispositionnine. Sinceit taI~es
aboutayearinall thecircuitsforanappealtobeterminatedonthements,one
mustlookatthedatawith thenumberofvacantjudgeshipsduringtheprevi~us
year. In 1983.therewereno vacancieson theCourt; in 1984)theCourt’s
dispositionratewas12.1 months,roughlythenationalaverage. In themid 1990s,
whenalmostathird ofthecourt’sjudgeshipsrexnainedvacant,ourmedian
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dispositiontime reflectedthelackofjudge-poweraswell assomelingeringirxipact
ofthe 1989LomaPrietaearthquakein SanFranciscoandthethreesequential
movesofcourtoperations.

In thepastyeax astheCourthasgottenmoreofits vacanciesfilIe& our
dispositiontimehasdecreasedto 14.1months. Weexpectthattrendshould
continuein thenextyearorsoasourremainingvacanciesgetfillecL

The samecorrelationis reflectedin thestatisticsfor theSixthCircuit. That
Courtlisabeendownalmosthalfof its sixteenauthorizedjudgestupsfor thelast
few years. It hasrepeatedlycomein lastin termsofthetime lapsedfrom filing
thenoticeof appealto disposition. In themostrecentAO TableBA (6/30/03),its
dispositiontime is 16.6months,twoahalfmonthslongerthantheNinth Circuit

Although we mustrespondto criticismstootedin statistics,we shouldalso
stepbackandaskwhatrolestatisticsshouldplaygenerally.Thecircuit courtsare
not engagedin a competitionasto whocanbethefastestcourt. 1believeall
circuit courtsstriveto decidethecasesthatcomebeforeit in ajustandprompt
maImer.

The divisionproposedin HR. 2723cannotservethatobjectivefor most
litigantsin ourcircuit. ThenewNinth Circuit, composedofArizona,California
andNevadawouldhave82%ofthefilings, andonly 19ofthecurrentjudges,or
398 tilingsperjudge. This comparesto thenewTweffih Circuit thatwcmldhave
18%ofthefilings, at 190filings perjudge. Wewould appreciateandwelcomethe
newjudgesproposedin thebill, buttheycouldnotcomeonboardin time to
provideanyrelief to theoverburdenedjudgesin Arizona,CaliforniaandNevada,
andthusdivisionwoulddoubtlesscreatemore,notless,delay.

In conclusion,I reiteratewhatI statedonOctober21,2003.Therewasno
reasonto divide theCircuit two weeksaftertheissuanceofthePledgeof
Allegiancedecisionandthereis absolutelynonenow. 1~urther,asstatedby my
colleagueAlex Koziniki andalsoworthrepeating,dividing acircuit shouldnot
takeplaceto makethelives ofiudgesor lawyerseasierorcozier,or to reduce
travelburdens. It shouldonlytakeplacewhenthereis demonstratedproof thata
circuit isnotoperatingeffectively,andthereisa consensusamongthebenchand
barandpublic thatit servesthatdivision is theappropriateremedy. Thatburden
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hasnotbeenmet.

I alsoattachanexhibitpreparedby theot~ceofourCircuit Executive
relatingto theprojectedadditionalfinancialcostsofcreatinganewcircuit that
wereofinterestto thesubcommitteeatlastyear’shearing. As theMembersof
Congressarewell aware,thereareseriousshortagesin thefederalbudget,~ndthe
possibility ofan11%across-the-boardcut, whichwill impactstaffing. That
coupledwith theincreasein immigrationcases,will puta severestrainoncourt
operations. This isno timeto complicatemattersfurtherby dividing and
uzmecessariiiyduplicatingresources.

Thankyoufor allowingmetheopportunityto supplementtherecord.

Sincerely,

$sA~o1koeder
ChiefJudge

Attachment
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Costs for Establishing a New Circuit
Addendum to the Statem,nt of the

Honorable Mary M. Schroeder
Chief Judge

United States Court of Appeals for the Ninth Circuit

1. Space and fa~IWes- Construotfrng a new courthouse estimated up to $100 million. Nakwnura US
Courthouse Is too small to serveass new circuit headquarters and this is a rough estimate et
whatIt would coat to acquire a site, design arid conshuct a new courtI~ouse. For comparison on
construction costs the new Seattle US district courthouse isestimated to cost $208 million. This
no.growth estimate isbased on ten resident chambers and rihis visitingjudge chambers, based
on projected needs to 2013. GSA would need to prepare a definitive estimata of total wpenses
based on lbs proje~ed number o( authorized judges and staff.

SIDO Million
2. Personnel- To staff a new court of appeals clerks office, staff attorneys, mediators libraiy system

and circuit executive office - $1023million. This is a ~0OZcost estimate prepared bythe
AOUSC. The staffing formula Is dependant upon caseload. Establishin~ the drc~jt headquarter’s
unit exeoutives alone,a fiiwd admimatrative ovetijead cost irrespective ofcircuit size, will have an
annual reoccurring cost ol’ morethan $650,000.

$10.23 Million
3. Personnet tranulfions-This Is an estimate based on the need to transfer some employees to

Seahlie end th. need to terminate excess personnel in San Francisco (severance) $2.3 mIlieu.

S23 Million
4. Telecommunications, Computer Equipment and Library C~~ts are estimated by the AOUSC at $2

rnllllon~
$3 Million

6. New Furniture, Office Equipment, and Offices Supplies are estimated by the AOUBC at $4.83
million. $4.63 Million

!ST1MATED TOTAL START-UP COST: $120.38 million2

3With additional annual costs of at least $4.2 million for rent,
duplication of personnel and equipment.
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