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DearSenatorSessionsandSenatorFeinstein:

Thankyou for theopportunityto submitadditional information for the
recordpertainingto variousproposalsto divide theNinth Circuit Courtof Appeals
into two or morecircuits. I am an activeNinth CircuitJudge,with chambersin
Billings, Montana. Theviewsexpressedin this letteraremy own.

Division of theNinth Circuit at this timewould createincreaseddelayand
decreasedaccesstojustice.It woulo createunnecessaryandexpensiveduplicatioii
ofcorefunctions,while substantiallyreducingvital services.Themosteffective
meansofadministeringjusticein the federalcourts in thestatescomprisingthe
Ninth Circuit is a centralizedadministration,with significantcommunityoutreach
and servicesthroughtheuseof technology.

To explainmy reasoningfully, I would like first to addresstherealworld
administrativeimpactofanysplit, thenaddresssomeof theunderlyingconcerns
expressedby~thosepromotingastructuraldivision ofthecircuit.

BudgetaryandAdministrativeImpact

At thepresenttime, asthe Subcommitteemembersareundoubtedlyaware,
the federalcourtsarefacinga budgetarycrisis. RalphMecham,Executive
Directorof theAdministrativeOffice oftheUnited StatesCourtswrotea
memorandumto all federaljudgeson April 22,2004,observingthat:“The entire



judicial branchofgovernmentfacesthe mostseriousfunding challengethat I have
seenduringmy 19 yearsasDirectorof theAdministrativeOffice.” At thepresent
time,all federalcourts— includingthecourtsof theNinth Circuit — arepreparing
contingencyplansinvolving significantpersonnellayoffs andothercost-saving
measures.

As theSubcommitteeis alsoundoubtedlyaware,the Judiciarybudgetis
preparedandallocatedbasedon formulasthatare,in greatmeasure,caseload
driven. Thus,circuit division will notnecessarilymeangreaterfundingfor the
federalcourtsin thecurrentNinth Circuit; it will essentiallytakeexistingfunding
anddivide it. However,eachnew circuit will berequiredto duplicateandfund
essentialcorefunctions. Therewill bemultiple Clerksof CourtandCircuit
Executives,along‘with othertopadministrativestaffpositions. In sum,circuit
division will reorganizethecurrentstaffresourcesinto a moreadministratively
top-heavyorganization,lessableto deliverneededservices.Theonlyremedy
would beto takemoneyfrom othercircuits. Thisremedymightberequiredon the
basisof therevisedformulasfor newcircuits,butit wouldhavean unfair and
disastrouseffecton othercircuits thatarecufrentlyexperiencingseverebudget
crisesof theirown.

I will discusslaterthe administrativesavingsofmaintainingthepresent
structurefor theCourtof Appeals,andthecostin inefficiencyanddelaythat
would occurby dividing the circuit. Aside from thoseissuesthatareuniqueto the
CourtofAppeals,thereareother,significantcostsavingsthatwould belost if the
NinthCircuit wouldbedivided. Forexample,oneof themostexpensiveaspects
of thejudiciarybudgetis thepaymentfor defenseofcapitalcases.We havebeen
cognizantof this problemandhavecreateda committeetoreviewbudgetsfor the
prosecutionofsuchcases.ChiefJudgeStephenM. McNameeoftheDistrict of
ArizonaandJudgeBarryT. Moskowitzof the SouthernDistrict of Californiahave
doneremarkablework in analyzingcapitalcasebudgets.Their work hassaved
hundredsof thousands,if not millions, of dollars. Theseeffortswould be
significantly lost orreducedundera newdivision. Theresimply w’ould notbe
enoughof acritical massof judgesto servethesefunctionsin a small circuit.

Likewise,the smallercircuitswould havesignificantlyfewerresourcesin
spaceandfacility planning,a division in theNinth CircuitExecutive’soffice
which hasalsosavedtaxpayerssignificantsumsofmoneyandassistedin the
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constru~ctionofcourthousesthataremoreefficient andlesscostly. An excellent
exampleofeffectiveplanningis thenewdistrict courthousein Seattle,which
utilizescourtroomsspacein aninnovativeandefficient manner.Theplannersof
theCircuit Executive’soffice havebeeninvaluableto smallerstateslike Montana
andIdaho,to assistin courthouseplanninggiventhosestates’veryuniqueneeds.

In short,thereareenormouscosts bothdirectandindirect— thatwould be
createdby circuit division. Administrativeduplicationandwastewouldbe
substantial.Circuit divisionwouldresult in asignificantdecreasein theservices
that theCircuitnowprovides.

Most importantly,the effectof thesecostsandinefficiencieswouldbe
compoundedby our currentbudgetsituation.

CaseloadGrowthin the Ninth Circuit

Themajorpremisebehindtheargumentfor structuraldivision oftheNinth
Circuit is thatpopulationgrowththroughouttheregionwill causeincreased
appellatecaseloads,andthatdivision is theonly meansof accommodatingthe
uniform increasein appellatefilings. Thisargumentis basedon afaulty premise.
In fact, thereis no correlationbetweenpopulationgrowthandfederalappellate
filings. Rather,increasesin appellatework havebeenprimarily basedon discrete,
specificcircumstancesthattendto betransitory.

Forexample,Alaska’spopulationgrew8.5%between1991 and2002.
However,thenumberofappealsfiled in theNinth Circuit from Alaskaactually
decreasedduringthe sameperiodby 88.7%. Similarly, Oregon’spopulation
increased17%between1991 and2002;its federalappellatecaseloaddecreased
duringthesameperiodby 13%. Indeed,if oneexaminesthe statescomprisingthe
Northerndivision of theNinth Circuit (Alaska,Washington,Oregon,Idaho,and
Montana),theappellatecaseloadhasbeenvirtually flat for overadecade.From
1993 to 2002,while theaggregatepopulationgrew 17%,the total appellate
caseloadfrom theregiondecreasedby 3.2%.

Thelackofrelationshipbetweenpopulationgrowthandfederalappellate
caseloadis alsodemonstratedby referenceto thevariouscurrentproposals.S.
562woulddivide theNinth Circuit into two newCircuits,anewTwelfthCircuit
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comprisedof Alaska,Washington,Oregon,Idaho,Montana,Hawaii,andArizona,
with CaliforniaandNevadacomprisingtheNinth Circuit. Theareacomprisingthe
Twelfth Circuitunderthatscenariohasexperiencedapopulationgrowthof 20.5%
between1991 and2002. However,its federalappellatecaseloadhasonly
increased12.8%during thatperiod. In contrast,duringthe sameperiod,the states
assignedto theNinth Circuitunderthebill experiencedapopulationgrowthof
15%,but acaseloadgrowthof45.7%.

If we examineS. 2278,we seesimilarresults. Theareacomprisingthenew
ThirteenthCircuit underthatproposal(Washington,Oregon,Alaska)experienced
a 16.7%increasein populationbetween1991 and2002; its federalappellate
caseloaddecreased7.8%overthat period. In contrast,thestatescomprisingthe
Ninth Circuit underS. 2278 (California& Hawaii) experienceda 13.2%
populationincreaseoverthesameperiod,but a 47.4%increasein federalappellate
caseload.

Overall, the caseloadgrowthhasbeenrelativelyflat overthe lastdecadein
theareasthatwouldcomprisethetwo newcircuits; theincreasehasbeenin
Californiafilings, atapacethathasoutstrippedpopulationgrowth. In sum,
creatingnewcircuitsasproposedcannotbejustified basedon purportedgrowthof
caseswithin theareascoveredby thenewcircuits.

Thesimple fact is thatfederalappellatecaseloadis notrelatedto population
growth. Rather,it is moreinfluencedby otherfactorsthattendto b~ transitory.
Forexample,thefederalcourtsin the statesborderingMexicohaveexperienced
enormouscaseloadgrowthin recentyears.However,lastyearappealsfrom the
SouthernDistrict ofCalifornia— oneof thejudicial districtsmostaffectedby the
problem— decreasedfrom thepreviousyear. Thecurrentappellatecaseload
challengein theNinth Circuit is not basedon geographyor population,but rather
theactionsofa singleadministrativeagency.

Thefact thatjudicial caseloademergenciestendto be transitoryanddriven
by uniqueproblemsis alsodemonstratedby examiningcaseloadin thevarious
judicial districts. In my homestateof Montana,for example,we recently
experiencedajudicial emergencybecauseonlyoneofMontana’sthreejudgeships
hadbeenfilled. Toavoiddismissalofcriminal casesfor lackof aspeedytrial,
districtjudgeswere flown in from throughouttheNinth Circuit to try cases.
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Eventually,two morejudgeswereconfirmedandthecrisisabated.This is a
familiar story in ourCircuit, andthejudgesofourCircuit havedemonstrateda
remarkablewillingnessto assisttheir colleaguesduringthesecritical times. That
is a luxury ofa largerCircuit— to beableto havethe flexibility to reallocate
judicial resourcesduringtimesofneed.

In short,if oneexaminesthedatacarefully,onecanquickly discernthat
thereis no independentjustificationfor creatingnewfederalcircuit courtsin the
WesternUnitedStatesbasedonpopulationprojectionsor theintuitive notionthat
caseloadsareuniformly increasingthroughoutthe region.Rather,thedata
indicatesthat caseloadspikeshavebeendrivenby uniquecircumstancesthattend
to beshort-lived. To addresstheseproblems,the bestsolutionis a largerCircuit
thathasthe flexibility to reallocateresourcesinternally,ratherthanto erect
structuralbarriersto theallocationofjudicial resources.

Delay

The secondmajor faultypremiseuponwhich theproponentsof acircuit
division resttheir caseis delayin caseprocessing.Proponentsofasplit assume,
withoutexplaining,thatanydivisionoftheNinth Circuit will improvecase
processingtime. Theoppositeis true. Circuitdivisionwill increase,not decrease
delay.

First, let meaddressthe questionofdelaywithin theNinth Circuit. By use
of casemanagementtechniquesoverthepastseveralyears,wehavesubstantially
reduceddelay. In 2001,we facedabacklogof casesthatdevelopedfrom 1994-
1998,duringaperiodwhentheCourtwasoperatingwith only eighteenof its
twenty-eightjudgeshipsfilled. To addressthis,weadoptedanaggressivecase
managementplan. Theplanwassuccessful.At theendof 2001,the
AdministrativeOffice reportedamediantimefrom NoticeofAppealto
dispositionin theNinth Circuit of 16.1 months.At theendof2003,themedian
timewas 13.7months,a 14%decreasein two years. Our internalstatisticsshowed
anapproximate50% decreasein the timebetweenthe filing of thelastbriefand
oral argumenthearingduring thesameperiod. Thisstatisticis importantto us
becauseit providesa goodmeasureofhow fastattorneysareableto gettheir case
heard.

-5-



Ourmostcurrentinternaldataindicatesthat,asaroughapproximation,the
timebetweenfiling briefingandoral argumentin casesdesignatedasimportant
enoughfor oralargumentis six months. (Otherfactorsbeyondourcontrol
influencethetotal time for all cases,suchasthetimeit takesto obtainstatecourt
recordsin stateprisonerhabeascases,whichmayberesolvedat screening,rather
thanoral argument)Becauseof thelargeinflux of immigrationcases,we do not
expectthegeneralmediantimefor caseprocessingto declineuntil the bulgeof
immigrationcaseshasbeenresolved.However,long termtrendsin the filing of
othercaseshaveshownadecrease.Forexample,therehasbeenadecreasein the
filing ofprisonercivil rights casesandadecreasein thenumberof stateprisoner
habeaspetitions. Unlessothereventsintervene,I wouldexpectusto beableto
resumeourdecreasein caseprocessingtimeoncethebulgeof immigrationcases
havebeenresolved.TheNinth Circuit remainsoneofthe fastestcircuits in the
nationin resolvingcasesafterpresentationto apanelofiudges.

Moreover,the influx of intmigrationcaseswill probablynot affect thecase
processingtimefor thestatesin theNorthwest. Therearevery few administrative
immigrationcasesfiled there;thus,we shouldbeableto maintain,andperhaps
improve,ourfavorableoral argumentdispositiontime in thatregion.

Total Appeal Time
If delayweretheprimaryjustification

for acircuit split, thentherewouldbea
muchbettercasefor dividing theSixth ~A2
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lastfive years.

Thesimple fact is thatcaseprocessingdelayis not relatedto caseload,or
sizeof circuit. TheCommissionon StructuralAlternativesfor theFederalCourts
of Appeal,morepopularlyknownasthe“White Commission,”studiedthe subject
of delaythoroughlyin 1998andconcludedthatcircuit sizewasnotacritical
factorin appellatedelay. Specifically,theWhite Commissionwrote:

We havereviewedall of theavailableobjectivedata
routinelyusedin courtadministrationto measurethe
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performanceandefficiencyofthefederalappellate
courts,but wecannotsaythatthestatisticalcriteria
tip decisivelyin onedirectionor theother. While
therearedifferencesamongthecourtsofappeals,
differencesinjudicial vacancyrates,caseloadmix,
andoperatingproceduresmakeit impossibleto
attributethemto anysinglefactorsuchassize.

Commissionon StructuralAlternativesfor theFederalCourtsofAppeal,Final
Report,p.39(1998).

In additionto a
lackofrelationship
betweencircuit size
anddelay,thereis no
statisticalrelationship
betweentotal
caseloadand
dispositiontime,as
shownby this
scattergraph,which
illustratesthe lackof
relationshipbetween
decisiontimeand-
caseloadacrossall
circuits.
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Perhapstherealquestionis whatthegoalis in termsofcaseprocessing
time,whatstructurebestachievesit, andatwhatcost Forexample,thedifference
betweenmediancaseprocessingtime for all circuitsandtheNinth lastyearwas
3.3months. Wewerenot theslowestcircuit. 1f, by usingmanagement
techniques,theNinth Circuit couldreducetotal caseprocessingtimeby 2.4
monthsinjust two years,is thereacompellingreasonto causeseriousdisruption
in thefederalcourtswith thehopeofreducingtotal caseprocessingtimeby afew
moremonths?Or is it betterto continueto improveeffectivenessandefficiency
within thecurrentstructure?
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if oneexaminesthe administrativestructureoftheNinth Circuit andits
efficiencies,I believetheonly conclusionthatcanbedrawnis thatacircuit split
will increasedelay,ratherthandecreaseit. A division ofthe circuit will causethe
lossofa largenumberofadministrativetools to reduceappellatecaseload,and
will placemorecasesandadministrativetasksonjudges.

The caseloadmix ofthefederaljudiciary,particularlyin theNinth Circuit,
haschangedovertheyears. Approximately40% oftotal appealsin theNinth
Circuit are filed bypro selitigants. Lastyear,for example,therewere4,942pro
seappealsfiled in theNinth Circuit out of 12,694totalcases.Theseappealsare
processedby aspecialProSe Unit in theNinth Circuitstaffattorneys’office. The
vastmajorityof theseappealsarethenresolvedby presentationto screening
panelsmadeup of Article III judges.Very few of thesecasesarereferredto
judges’chambersfor considerationby oral argumentpanels.

Further,well overhalfof the casesfiled are the subjectofprocedural
terminations.A proceduralterminationofacasemaybeoccasionedby anumber
of factors,including: (1) dismissalfor lackofjurisdiction,(2) resolutionofthe
casethroughtheeffortsof the CircuitMediator’soffice, (3) denialofa Certificate
ofAppealability,(4) dismissalfor failure to prosecute.All of theseterminations
areaccomplishedthroughwork of thecentralstaff,not the work of individual
judgesandtheir law clerks. Forexample,over 1,000appealsin theNinth Circuit
wereresolvedlastyearthroughactionby theCircuit Mediator’soffice. Thestaff
attorneysworkedup andmadepresentationsasto 1,829Certificatesof
Appealability. Of those,9%weregranted;91% weredenied. In otherwords,well
over1,600potentialappealswereterminatedatthatstage,withoutthe
involvementofthechambersof individualjudges.TheNinth Circuit case
screeningprogramis designedto quickly ascertainjurisdictionalproblemsandto
cull outcasesin which thefactsareuncomplicatedandthe resultis dictatedby
Circuitprecedent.Theresultof this is thatapproximately1,800appeals,or
approximatelyone-thirdoftotalmeritsdeterminationscaseswereresolvedoutside
oforal argumentcalendars.

To put this into total perspective,in anaverageyear,approximately50%of
the filed casesareprocedurallyterminatedthroughstaffeffortsbeforetheyreacha
meritspanel;of theremainingmeritsterminations,one-thirdwereresolvedby
judicial screeningpanelsdecidingthe casesbasedon staffpresentations.Taking
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thisall together,theCircuit staffprovidedtheprimaryassistancein theresolution
ofapproximately80%ofappeals;theremaining20%wereresolvedbyjudgesand
their chambersstaffon oral argumentcalendars.

A .division ofthe circuitwill meanfar fewerstaffresourcesavailableto
handlethenon-oralargumentcalendarappeals,whichaccountfor 80%ofthe
volumeof circuit work. Splitting thecircuit will notcreatebudgetincreases;
ratherit will likely takeexistingresourcesanddivide them. Moreover,core
functionswill bereplicated,andadditionalmanagementpositionsrequired. Thus,
therewill be far lessstaffavailablefor caseprocessing.

The currentcasemix in theNinth Circuit is bestaddressedby retaininga
strong,coordinated,centralstaffthatcanperformessentialcasetriageandresolve
the vastmajorityof appeals.Circuit divisionwouldreduceor eliminatemanyof
thesecritical personnelresourcesavailable. Theinevitableresultwill be
inefficiency,wasteofjudicial time, lossofservices,andincreaseddelay.

However,thereareadditionalreasonswhy circuit divisionwill causedelay.
In additionto thecentralstaff, otherinstitutionalcomponentsof theNinth Circuit
havesignificantlyreducedthenumberof appealsneededto bedecidedby
appellatejudges.

TheNinth Circuit BankruptcyAppellatePaneLfor example,resolved675
appealslastyear. TheNinth Circuit AppellateComniissiori&xhasremovedan
enormousadministrativeloadfrom thecircuitjudgesby processingapproximately
1,500Criminal JusticeAct voucherslastyear,ruling on approximately2,800
routineadministrativemotionslastyear,andconductinghearingsandmanaging
attorneydisciplinecases.Theseinnovationswould notbeavailableto smaller
circuits.

Further,in acircuit with asmallnumberof circuitjudges,anyproblems
encounteredby anindividualjudgewouldhavefar moreramificationsthanin a
largercircuit. If ajudgeon asix or eightpersoncourtbecametemporarilyor
permanentlydisabled,it wouldhaveamuchgreaterimpactthanajudge
experiencingproblemson alargercourt. Likewise,if problemsdevelopedin the
confirmationofajudgewhowasto serveon asmallercircuit, thenit would havea
significantimpacton thefunctioningofthatcircuit.
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Judgesin small circuitswould alsohaveto assumeagreateradministrative
load thanin thecurrentNinth. In thepresentNinth, judgesrotateserviceon a
seriesofimportantcommitteesandadministrativeroles. Theseadministrative
taskswouldbeunnecessarilyduplicatedby Circuit division. Judgeswoulddo less
judging,andmoreadministering,if theNinth Circuit were divided.

Circuit division doesnot eliminatecaseload;it merelyreallocatesit. The
casesstill needto bedecided.Thereis no evidencethatdemonstratesthatthe
presentcaseloadcouldbemoreeffectivelyor efficientlymanagedby dividing the
Ninth Circuit. In termsofefficientcaseprocessing,thebestmodelatthepresent
time is a strong,centraladministrativestaffto examinecasesfor proceduraland
jurisdictionaldefectsbeforethe casesarereferredto oral argumentpanels. If the
ability tohandle80%of theNinth Circuit’s casesis impaired,andif circuitjudges
are forcedto spendmuchmoretimewith administrativematters,thenthe
inevitableresultwill beincreaseddelayto the litigants.

Thebestsolutionto resolvingcaseprocessingdelayis within theexisting
institution. Circuit divisionwill not eliminatedelay; it will createunnecessary
delay.

EnBancProcedure

TheNinth Circuit’s limitedenbancprocedurehasbeencitedasarationale
tor circuit dwision. However,acloseexaminationwili dispei thenotionthat
circuit division is justified in orderto guaranteeafull courtenbanchearing.

First, this involvesan extraordinarilysmall numberofcases.In 2003,there
were 13,494appealsfiled in theNinth Circuit. Twelvecaseswereheardenbanc.
In 2002,therewere 12,157appealsfiled in the Ninth Circuit; 14 caseswere
rehearden banc. Thesuggestionhasbeenmadethatthelimited enbancprocedure
resultsin fewercasesreheardenbanc. However,theNinth Circuithearsmore
casesenbancthanothercircuits. Forexample,in 2003,everyothercircuit court
of appealsexcepttheSixthCircuit heardfewerthan7 casesenbanc.
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The following chartillustratesthepoint:

En BancCases
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Third, the worry thatonly six voteson the en banccourtwill bind the circuit
neglectstwo significantfacts:(I) well over99%of thecasesdecidedby theNinth
Circuit andall thecircuit courtsfor thatmatter— aredecidedby threejudge
panels,in which the votesof twojudgesbind theentireCircuit and(2) theNinth
Circuit allowsfor afull courtenbancrehearing. As.yet, therehasnot beenan
occasionin whichamajority of theeligiblejudgeshasvotedto rehearacase
beforethe entirecourt.

Fourth,althoughelevenjudgesareultimatelydrawnto serveon a Ninth
Circuit enbanccourt, thedeterminationwhetherto takeacaseenbancremains
with the full court. By statute(28 U.S.C. § 46(c)),a votein favor ofenbanc
rehearingby amajorityofnon-recusedactivejudgesis requiredtotakeacaseen
banc. Moreover,anyactiveor seniorjudgemaycall for enbanerehearing,andall
mayparticipatein theexchangeofviews— oftenextensive— thatprecedesthe
vote.

Fifth, theCourthastakenconcernsabouttherepresentativenatureof the
limited enbanepanelseriouslyandstudiedthe question. Promptedby issues
raisedduringtheWhiteCommissionhearings,theNinth Circuit formedan
EvaluationCommitteeto examinesomeof theissuesraisedmoreclosely,
includingthelimitedenbancprocedure.To answerthe questionsrelatingto en
bancprocedures,theEvaluationCommitteeconsultedwith anumberofoutside
academicexperts. Oneof theexpertsconsultedwasProfessorD.H. Kayeofthe
CollegeofLaw, ArizonaStateUniversity,anotedexpertin thefield of law and
statistics,whoconducteda statisticalanalysisof thesizeofthelimitedenbanc
courtin relationto afull courtof 28judges.ProfessorKayecalculatedthe
probabilitythattheoutcomeof the limitedenbanccourtvotewould bethesame
asthatof afull courtof 28. Hepositedabinaryissue(judgeswouldvoteeitherto
affirm or to reverse),andheconsideredthepossibledivisionsamong28 judges.
He foundthat expandingtheenbanecourtwould resultin only atrivial gainin the
degreeby whichanenbanecourtdecisionwould representthe viewsof all judges
ofthe court. Thelargestgainwouldoccurwhentherewere28 activejudgeswho
divided 17 to 11 in theirviewsasto whetherthepanelopinionwascorrect. Yet
evenin thatsituation,if thelimitedenbanecourtwereexpandedto 13, thegain in
accuracyof“representativeness”wouldbeonly 3.5 casesperhundred,andonly7
casesperhundredif thelimited enbanccourtwereexpandedto 15.
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TheEvaluationCommitteealsometwith anumberofotherscholarsto
discussthis issue,includingProfessorLindaCohen,DepartmentofEconomics,
Universityof California, Irvine; ProfessorJohnFerejohn,HooverInstitute,
StanfordUniversity; ProfessorLouis Kornhauser,New York University Schoolof
Law; ProfessorMattMcCubbins,DepartmentofPolitical Science,Universityof
California,SanDiego;andProfessorRogerNoll, DepartmentofEconomics,
StanfordUniversity, CA. Thesescholarsconsultedby theCommitteeconfirmed
the import of thecalculationsdoneby ProfessorKayein concludingthatthe
currentrandomdrawis effectivein providingarepresentativeenbanecourtof I I
judges.

To supplementthe analysisby ProfessorKaycandtheotherconsultants,the
EvaluationCommitteerequestedProfessorArthur Hellmanof theUniversityof
PittsburghSchoolofLaw to conductan empiricalstudyofactualenbanc
outcomes.His conclusionwasthattheevidencestronglyindicatesthatin a
substantialmajorityof enbanccasesthe limitedenbanccourthasreachedthe
sameresultthat amajority ofactivejudgeswouldhavereached.He also
concludedthatin thecasesin doubt, expandingthelimited enbanccourtwould
haveaddedto thejudges’burdenswithoutenhancingthe“representativeness”of
theoutcome.Heobserved:

It is truethatenlargingthesizeof the enbanecourtwouldmakeit
more“representative”in anabstractsense.But themoreimportant
questioni~ Whetheri~ wouldproducedecisions,with majority,
concurringanddissentingopinions,thatbetterrepresenttheviewsof
thecourt’sactivejudges.Probabilityanalysisandempiricaldataboth
indicatethatthe gainswould atbestbemarginal.

Sixth,noneofthebills wouldtotally eliminatethelimitedenbanecourt.
Underanyscenario,the circuit containingCaliforniawouldeventuallyhavetoo
manyjudgesfor apermanentfull courtenbanepanel. Forexample,S. 2278
wouldplace21 judgesin thereconstitutedNinth Circuit. So, to the extentthatthe
procedureis view asproblematic,noneofthependinglegislationaddressesit
fully.

Seventh,whenall factorsareconsidered,thelimited enbanccourtis a
valuabletool. Rehearingacaseen bancusesup significantcircuit resources.It is
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atimeandenergyconsumingprocess.My opinionis thatthelimited enbaric
systememployedby theNinth Circuit shouldbeanalyzedastoi~ legitimacy,
representativeness,anddeliberativequality. Thelimited enbaricpanelhasrarely,
if ever,reversedth~decisionof aprior enbancpanel. Indeed,it is rarely
requestedto do so. Thereis no compellingevidencethatthe decisionsofthe
limited enbancpanelarenot acceptedasthebindingdecisionsoftheCourt. Our
internalstudies,andall externalstudies,haveconcludedthatthe compositionof
thepanelis sufficientlyrepresentative.Havingtoo manyjudgescaninterferewith
the deliberativeprocess;limiting thepanelnumberto elevenstrikesan appropriate
balancebetweenthenumberrequiredfor legitimacyandrepresentativenessand
thenumberrequiredfor effectivedeliberations.It alsostrikes,in my opinion,the
properbalanceofresourcesneededto resolveenbanc-worthyissues.

Finally, andperhapsmost importantly,thequestionofsizeoftheenbanc
panelis amatterwithin theadministrativecontrol of theNinth Circuit. No
legislationis requiredto eitherincreasethesizeof thepanel,or to mandateafull
courtenbancpanel. Thatcanbeaccomplishedby voteofthejudgesof thecircuit.

Forall of thesereasons,I do notbelievethatthenatureof thelimited en
bancsystememployedby theNinth Circuit justifiesacircuit division.

Collegialitv

Coilegiality is oftencitedasareasonto createsmallercircuits. In many
cases,judgeson smallercircuitshaveenjoyedastrongrapport. This doesn’t
mean,however,thatjudgeson alargercircuit cannotachievea similarrapport.
Indeed,asmostjudgeson ourCourthavetestifiedrepeatedly,we enjoy avery
collegialatmosphereon ourCourt,despitedifferencesofopinion. In someways,
a largercourtis betterableto absorbstrongpersonalitydifferences.When
personaldifferencesariseon asmallercourt,acourtmaybecomerapidly
dysfunctional.Therearemanyexamplesof this. My point is not to arguethata
largercircuit is more, or less,collegial thanasmallercircuit; only to pointout that
a closeworkingenvironmentdoesnot alwaysproducecollegiality.

Someproponentsof asplit havearguedthatthejudgeson ourCourtdo not
sit in panelsasoftenastheseobserversbelievetheyshould. However,acareful
look atothercircuitsshouldshowthatthis is anexaggeratedproblem. For
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example,theEleventhCircuit, which wastoutedasanexampleto the Committee
employsa largenumberof visitingjudges. Indeed,66%ofthepublishedopinions
of theEleventhCircuit involvedavisiting judgeon thepanel. In contrast,only
33%ofthepublishedopinionsof theNinth Circuit involvedavisiting judge. This
is not to criticize thepracticeoftheEleventhCircuit, by anymeans.However,the
point is thatparingthe sizeofaCircuit doesnot necessarilymeanthatjudgeswill
besitting with eachothermoreoften. Indeed,ascaseloadincreases,morevisiting
judgeswill be required,andtheso-calledcollegialitycreatedby frequencyof
sittingwill bediminished.

On ourCourt,we havedaily substantiveinterchangesofopinionsandideas
throughe-mail, someofthemquitespirited. Wesit oftentogetheron enbanc
panels. We havefrequentcontact. Oneexcellentmeasureof collegiality is the
degreeto whichjudgesresolvedifferences.Well over90%of thecasesare
decidedby unanimousvote. Further,therehasbeenanincreasingtrendon our
Court for off-paneljudgeswhohaveconcernsaboutpanelopinionsbeingableto
workout differenceswith thepanelwithoutproceedingto avoteon whetherto
rehearthecaseenbanc. During 2003,therewerethirteenenbanccallsor
potentialenbanccalls thatdid not resultin aballotbecausethepanelagreedto
amendits opinion. This amountedto almostaquarterof theenbanccalls.Given
thefrequencyof communicationandtheinternalindiciaof collegiality, additional
panelsittingswouldnot materiallyimproveourunderstandingofeachother,at
leastin my opinion.

Nor would acircuit divisionnecessarilyproduceacloserworking
environment.Thegeographyof theNinth Circuit, regardlessofhowit might be
divided,precludesdaily person-to-personcontact. A singlejudgelocatedin
Hawaii, Alaska,or Montanais not goingto havedaily in personcontactwith other
circuit judges,regardlessofcircuit configuration. In any circuit, for example,my
chamberswouldnot belocatedwithin driving distanceof anyotherchambers.
The daily in personinteractionbetweenjudgeswill not changewith acircuit split.
Theprimarycontactof thejudgesin anycircuit divisionwouldremainasit is
now,primarilyby e-mailandtelephone.Personalcontactwould belimitedto
courtmeetingsandoral arguments.The illusion of increasingpersonalcontactis
notareasonto divide theCircuit.
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Connectionwith Community

Comingfrom alesspopulatedstate,I feel stronglythatacourtmusthavea
strongconnectionwith thecommunityit serves. Partof thepremisefor changeis
thatsmallercircuitswouldpromotethat. However,attorneysin stateslike
Montanaareunlikely to feelasignificantlymoreintimateconnectionwith a
Circuit whoseheadquartersis in Seattleor LasVegasorPhoenix,asopposedto a
Circuit whoseheadquartersis in SanFrancisco.Likewise,no circuitdivision
wouldplaceall circuitjudgesin an intimateenvironment;theywould still
maintainchambershundredsor thousandsofmilesapart.

Thebestmethodof establishingandmaintainingasenseofcommunityis
throughtheuseof technologyandthroughcontinuedcontactbetweenthe Circuit
andcommunityit serves. To thatend,we havemadeenormousstridesoverthe
pastseveyalyears. Ninth Circuit opinionsareimmediatelypostedon theCircuit’s
website,whichcontainsanenormous~amountofuseful information. Digitized
audiofiles ofNinth Circuitargumentsareavailableon the websitethedayafter
argument. The Clerk’s office hasmadebriefs,orders,andaudiofilesof casesin
which thepublichasexpressedan interestimmediatelyavailablevia theinternet.
Videoargumentwill soonbeavailableto litigants whocannotafford to travel in
personfor oral argument.Manyof theseadvanceswerehastenedasaresultof
conferencesbetweenthe benchandbarofthestatesin theNinth Circuit.
TechnologyallowstheCircuit to stayin closecontactwith the communityit
serves.However,technologyisnot alwayscheap.BecausetheNinth Circuit has
pooledresources,it cancontinueto improvethe serviceit providesto litigants and
thepublic. However,the resourcesfor doing so wouldbeseriouslydiminishedin
asmall circuit.

Conclusion

Forall of thesereasons,I opposeastructuraldivision oftheNinth Circuit.
Thebestmeansofaddressingthe presentchallengesis within the existing
structure. Division will becostly, inefficient, ineffective,andresult in the
significant impairmentof theadministrationofjusticein theWesternUnited
States.I thankthe Subcommitteefor its considerationof my viewsandthoseof
my colleagues.

Sincerely,
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SidneyR. Thomas
UnitedStatesCircuitJudge


