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April 21, 2004

DianneFeinstein
UnitedStatesSenate
SH-33I Hart SenateOffice Bldg.
Wasbington,D.C. 20510-0504

HonorableJeffSessions
SR-335RussellSenateOffice Bldg.
Washington,D.C.20510-0104

Re: HR. 2723,&562,&2278:~opo~~to Split theNinth Circuit

DearSenators:

I write to addresstherecentproposalsto splittheUnitedStatesCourtof Appealsfor the
Ninth Circuit into two separateCircuit Courts of Appeal. I respectfully opposethe
proposals.

Thatyoumayevaluatemyqualificationstocommentonthetopic,permitmeto saythatI am
amemberoftheBarsoffour stateswithintheNinthCircuit (Washington,Oregon,Idaho,
andHawaii), andI havealsopracticedin Guam,oneof the territorieswithin theCircuit. I
hivepracticedin thefederalcourtsoftheNinth Circuit for 23 years.I amaFellowin the
AmericanCollegeofTrial Lawyers.I haveservedforsix yearsin theNinth CircuitJudicial
Conference,threeofwhichI servedonits ExecutiveCommittee,andI servedastheChair
ofthelawyerdelegatesto theNinth Circuit. I currentlyserveon theNinth CircuitAdvisory
Board,andwill serveasits Chairin 2004-2005.

I respectfullysaythattheNinth Circuitshouldnotbesplit.

Thependingproposalsaresimilarto abill introducedsomefive yearsago.At that time,the
Congresswiselyelectedtocommissionablue-ribbonCommissionto studywhethersplitting
theCircuit was a sensibleand responsiblesolutionto problemsthat theCongressthen
perceivedtoexist.TheCommission(chairedbythelateJusticeByronWhite)concludedthat
it wasnot. Indeed,theCommissionfoundthat splitting theCircuit would magnify,rather
thansolveperceivedproblems.Instead,theWhiteCommissionrecommendedanumberof
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administrativechangesthat would improvetheCircuit’s performance.Many havebeen
graduallyintroducedby theCircuit,to goodeffect.

1 would respectfullysuggestthatthegroundsforsplitting theCircuit areno moresubstantial
thantheywerefive yearsago— theyarelessso.

Thependinglegislativeproposalsdonotrecitewhat specificproblemstheyseekto solve.
Assumingtheperceivedissuesnowarethesameastheywerefiveyearsago,I wouldinvite
you to submitthemtocarefulscrutiny.Themainargumentthenfor splittingthecircuit was
thattheCourtofAppealswastooslowto resolvecases.Thecriticism mayormaynot have
merit (thoughtheNinth Circuit is roughlyevenwith itspeersin caseresolutionstatistics,to
this practicinglawyerandhis clientsall courtsseemslow), but splitting theCircuit is no
solution.Takinghalfthework andassigningit to half thejudges(which, by theway, the
currentproposalswould notaccomplish,rathertheywould assignhalftheworktofewerthan
halfthejudgeson oneside)will notaddressthereal issue,which is thattherearenotenough
judgesto dotheworkthecourtis assignedto do.Caseloadshavegrownexponentiallyin the
pasttwentyyearsasCongresshascreatedadditionalcrimes,expandedthelaw-enforcement
capabilitiesoffederalagencies,andcreatednewcivil remediesenforceablein federalcourts.
Therehasnot beenacommensurategrowthin judgeships,andthesizeoftheNinth Circuit
Court of Appealshasactuallycontractedin recentyears,owing to difficulties in filling
vacancies.To speedup thecourts,if that is necessary,whatis requiredis thecreationof
morejudgeships.

Onehearsby thewatercooler(thoughthis view hasrightly notbeenpublicly voicedby
responsibleleadership)thatsome,beingdisappointedbycertainrulingsoftheNinthCircuit
CourtofAppealswith whichtheydisagree,wouldwishin retaliationtodiminishthebreadth
ofthegeographicareain which its (sometimesunpopular)rulingsapplybyreducingthesize
of theNinth Circuit. if (though1 doubt it) theseviews havecurrencywith any ~f the
membershipon yourcommittee,I would offertwo observations.Thefirst is thattheNinth
Circuit is notdefinedby theoccasionalcelebrityattendingaveryfewofits decisions,butby
thesoundmoderationofthehundredsofdecisionsit renderseverymonth.Thesecondand
moresignificantpointis that asa matterof constitutionalprinciplestretchingbackto the
Foundingofournation, it is thehighestdutyofthecourtstorenderunpopularrulingswhen
theconstitutionandlawdemandit. To theextentthatanylegislationmightbeaimed,even
in minor aspect,at.diminishingthepreciousindependenceofourfederaljudges(by, for
example,causingthemto fearthat their courtswill be sanctionedby the legislaturefor
havingrenderedunpopulardecisions)it shouldbe staunchlyresisted.Especiallyin these
parlous times, when fears of heighteneddangersto our securityhave led us to grant
extraordinarypowerstothosewhopoliceus,theurgentimportanceofthefull independence
ofourjudgesto give daily effecttoourconstitutionalguaranteesofourfreedomcannotbe
exaggerated.

Splitting theNinth Circuit would alsoentailprohibitivecosts.



Splitting theNinth Circuitwould hamperthehighly desirablegoalofuniform application
offederallawamongWesternstateswhichconfrontthesameissues,including,forexample,
maritimelaw,water(andothernaturalresource)managementandconservationlaw, federal
landsmanagementlaw,Pacific Rim tradequestions.andsoon.

Forming andstaffinganewcircuit would be expensive.CreatinganewCircuit would
necessarilyinvolve the creationof aduplicateadministrativebureaucracyto run it. Tax
dollarsarescarce,andspendingthemonmoreclerksinsteadofmorejudgesseemshighly
illogical to me.

ThemostrecenthistoricalprecedentforsplittingacircuitinvolvedthebreakupoftheFifth
Circuit into theFifth andEleventhCircuits.I havereviewedthelegislativehistoryofthe
legislationproviding for therealignment,to attemptto gain anunderstandingofwhythat
stepwastaken.I leaniedthatwhentheFifth Circuitwassplit,therewasvirtuallyunanimous
sentimentamongthejudges.theCircuitBar,andtheBarsoftheaffectedstatesthatdividing
theFifth Circuitwasthecorrectthingto do. Thereisnothinglike thatuniformityofopinion
in connectionwith anyproposalto splittheNinthCircuit TheCircuit Barhasopposedthe
split SohavethestateBarsofmanyaffectedstates(including,historically,theWashington
StateBarAssociation).A majorityofthejudgesin theCircuit alsoopposetheidea.Where
thosewith themostdirectstakein theefficient functioningoftheNinth Circuit areon
recorddoubtingwhethertheproposedalterationissound,theCongressoughtto actonly for
thevery strongestof reasons.

In sum,I amconvincedthatneitherlogic norpracticalcommonsenseleadto aconclusion
that theNinthCircuit shouldbesplit. I thankyou forhavingconsideredmy views,andfor
yourcontinuingeffortson behalfofourcountry.

Very truly yours,

WrnIERSPOON, KELLEY, DAVENPORT

By:
Leslie R. Weatherhead
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