
July 22, 2015 

Dear Senator McConnell, 

This letter follows-up the May 1, 2015, letter sent to the Senate's leadership by past Presidents1 

of the United States Court of Federal Claims Bar Association and addresses recent comments on 
the floor of the Senate made by Senator Cotton regarding the Court's caseload from 2007 to 
2014 as the basis for objecting to the confirmation ofthe nominees for the five vacant seats on 
the U.S. Court of Federal Claims. As you may be aware, Senator Grassley, as part of his 
thorough due diligence on behalf of the Senate's Judiciary Committee at the outset of this year, 
closely examined the issue of the Court's case load, including utilization of the Court's senior 
judges. Ultimately, Senator Grassley's office directly contacted the Court, obtained relevant 
information, and the five nominees to the U.S. Court of Federal Claims were reported favorably 
out of the Judiciary Committee by voice vote on February 26,2015. However, because this issue 
has again been raised and because the prompt confi1mation of these five unquestionably well
qualified, non-controversial nominees continues to be critical to allowing the Court to can·y-on 
its important function as the people's court in the face of recently increased, and increasingly 
complex, multi-party case filings, the issues raised by Senator Cotton are addressed in detail 
below. 

Senator Cotton's concern appears facially understandable based upon the select statistics 
regarding the Court's pending matters from the limited window of time from 2007 to 2014. 
However, as explained below, the Court is as busy as ever and, in fact, has been suffering due to 
the lack of nearly a third of its 16-member bench for approximately two years. While short
staffed, the Court has been contending with an overall increase in the filing of new cases and 
particularly an increase in filings for the most complicated time-sensitive cases - government 
contract bid protests. The responsibility of conducting the Court's important work now falls on 
the shoulders of those dedicated judges who are working far beyond reasonable capacity. Thus, 
for the reasons discussed below, this letter again strongly urges the Senate to confirm the five 
pending nominees as soon as possible to allow the "People's Court" to carry-out its critical 
functions in a timely and responsible manner. 

INCREASE IN NEW FILINGS: As shown below, the overall number of new filings has 
consistently been pouring into the Court at a rate of about 1000 per year from 2007 to 2012. But, 
over the last two years, far fi·om declining, the new matters filed in the Court have significantly 
increased far above the number of matters filed in 2007- the year focused-on in Senator 
Cotton's remarks. Indeed, most recently, the Court's filings increased by 13.4% in FY2014 over 
FY2007. Moreover, the burden of adjudicating these cases has been exacerbated by the 
dwindling number of active judges on the Court- e.g., in 2007, with a full court of 16 judges, 

1 The signatories of our May I, 2015, letter to the Senate leadership collectively have over 100 
years of experience litigating matters on behalf of citizens and corporations in the U.S. Court of 
Federal Claims. 



each active judge averaged 69 new cases, but in 2014, each judge had to take on an average of 
113 new cases per active judge. Thus, for this reason and those explained below, prompt 
confirmation of the five pending nominees is again urged and necesary. 
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GENERAL JURISDICTION CASES - INCREASING NUMBER AND COMPLEXITY: 
It is also important to understand that the core of the Court's actual day-to-day work are the 
general jurisdiction cases (shown in blue above)- which include such matters as patent cases, 
tax cases, takings cases, as well as government contract cases. The vaccine petitions, on the 
other hand (shown in green above), are all managed, heard, and decided in the first instance by 
the Office of Special Masters2 and those decisions are then subject to review by a judge. 
Critically, this chart shows that the number of"General Jurisdiction" cases filed as of2009 has 
generally been increasing. 

Moreover, while the Court' s docket of general jurisdiction cases has always been filled with 
legally and technologically challenging cases involving parties from all across the country, the 
new wave of cases being filed are creating an explosion of complex multi-party litigation. Any 
single case on the list of currently pending cases is now more likely to involve hundreds or even 
thousands of individual plaintiffs, each with their own claims alleging injuries caused by 
government action. Because of more complex multi-party litigation, simply counting the number 
of pending cases does not accurately reflect the magnitude of the Court's current work. By way 
of illustration, an examination of just one judge's docket of cases pending as of this month 
revealed that the judge was handling 19 multi-party cases that actually involved 1,407 individual 
claims. This is typical of the Court's current docket. Moreover, there is a wave of complex 
multi-party litigation now being filed in a variety of areas, including disputes concerning aspects 
of spent nuclear fuel disposal, rails to trails initiatives, and the T ARP bailout - any one of these 
cases will encompass literally hundreds and often times thousands of individual claims. 

2 The Office of Special Masters is a subsidiary office within the Court, which by statute has 
eight special masters dedicated to resolving vaccine petitions. 



Lastly, the filing of government contract bid protest cases- among the most complex and time
sensitive of the Court's general jurisdiction cases - increased over 30% from calendar year 2013 
to 2014, and is now expected to increase again over 30% for calendar year 2015. Bid protest 
cases are resource-intensive, often involve huge sums of money, and require the judge to conduct 
hearings, assess evidence, and issue decisions on a very tight time-line. Many of these cases 
concern contracts important to national defense and national security interests and, thus, require 
timely and careful attention by the Court's judges. Given the extraordinary burden on the short
staffed Court, the Senate urgently needs to fill the pending vacancies to allow the Court to timely 
and responsibly address the substantial increase in the filing of government contract bid protest 
cases as well as the explosion in the filing of new complex multi-party cases. 

PENDING CASE STATISTICS: The statistics upon which Senator Cotton relied-"Pending 
Cases"-capture the number of matters that remain unresolved at a particular snapshot in time at 
the end of each fiscal year. The seven-year period on Senator Cotton's chart magnifies the 
apparent drop in pending matters in at least two ways: (i) by mistakenly treating vaccine 
petitions as equivalent to the cases of general jurisdiction; and (ii) by presenting a limited 
window of time that only shows the back -half of a surge in certain vaccine petitions. 

As noted above, in terms of the involvement required by a judge, general jurisdiction cases and 
vaccine petitions are vastly different types of matters. The day-to-day work of judges on the 
Court of Federal Claims primarily concerns adjudicating cases of general jurisdiction. These are 
the cases for which judges manage the discovery of evidence, assess arguments, hear evidence at 
trials, and draft detailed opinions resolving the multiple motions and issues in dispute. The 
vaccine petitions are managed, heard, and decided by the Office of Special Masters. After a 
petition has been assessed and decided by a Special Master, that final decision is then merely 
subject to a review by a judge. 

With this distinction in mind, the chart below shows the same period of time as the chart 
presented by Senator Cotton on the floor of the Senate on Tuesday, July 141

\ but the chart below 
shows only the cases of general jurisdiction and removes the vaccine petitions: 
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As shown above, the number of pending general jurisdiction cases steadily decreased while the 
Court was functioning with its normal complement of 16 judicial officers, but has actually been 
increasing over the last couple of years while the Court has been short-staffed - missing nearly a 
third of its judges. 

Even more dramatically, a comparison of Senator Cotton's chart with the chart above reveals 
that the apparent large decline in pending matters cited by Senator Cotton during FY2007-2011 
was actually just a decline in vaccine petitions which are heard by the Office of Special Masters. 
The filing of vaccine petitions can, and often do, fluctuate wildly over time. Here, the vast drop 
in vaccine petitions reflected in Senator Cotton's chart primarily consisted of petitions alleging a 
vaccine injury involving a substance known as thimerosal. The filing of these vaccine petitions 
began years earlier by thousands of individuals who believed that their loved one' s autism 
disorders had been caused by thimerosal-containing vaccines. Over 5600 thimerosal vaccine 
petitions were ultimately resolved via an efficient pioneering approach3 by the Court's Office of 
Special Masters and only 100 are still pending. 

To put the wave of thimerosal vaccine petitions into context, the chart below shows the overall 
number of pending matters at the Court from 1996 to 2014: 
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The surge of vaccine petitions is reflected in the extraordinary increase in pending matters from 
2003 to 2007. The chart also shows that over the last few years the number of pending matters 

3 In 2002, the OSM held a series of meetings with an informal advisory committee to address the 
task of dealing with the large number of these claims. In July of2002, the OSM issued Autism 
General Order #1 , establishing a special ground-breaking procedure to address the thousands of 
claims that had already been received and were expected to continue in an Omnibus Autism 
Proceeding (OAP). However, as ofFY2007, many of the thimerosal petitions were still pending 
and more were being filed. On February 12, 2009, and March 12, 2010, the OSM issued 
opinions on causation in the three lead matters. Then, using the assessments in those three lead 
matters, the OSM resolved the thousands of petitions. 



is roughly now at the ~ level as has been the case since nearly two decades ago -long 
prior to the thimerosal wave of vaccine petitions. Rather than an indication of a declining 
workload, the pending case statistics cited in Senator Cotton's chart are actually a poignant 
illustration of the primary role ofthe Office of Special Masters in adjudicating an astonishing 
flood of thousands of related claims made by American citizens. By efficiently resolving this 
wave of vaccine petitions via a ground-breaking procedure, the Office of Special Masters saved 
vaccine petitioners, and the government, hundreds of thousands of dollars, if not millions, in 
litigation costs. 

While statistics can be informative, the above discussion shows that major characteristics.ofthe 
Court's caseload, including the explosion of complex of multi-party litigation that is occurring 
now in the Court, the substantial increase in resource-intensive government contract bid protest 
cases, as well as the national significance of the Court's adjudicative work, cannot be simply 
captured by pending case statistics. The Court's decisions have an immediate effect on citizens' 
and the government's fiscal responsibilities, putting the judges in a position of financial 
stewardship. Not only are the damages claimed in cases filed with the Court frequently in the 
range of millions or billions of dollars, but when a judge determines that damages are owed, 
generally interest on any resulting award must be calculated from the date the claim first arose. 
In the event of delay in adjudicating a case-delay that could result from the on-going shortage 
of judges on the bench-this impact can run into the hundreds of thousands of dollars. This 
money comes directly from the Judgment Fund, which is funded with appropriated dollars. 
Judicial expenses pale in comparison to the amount of government funding involved in the cases 
resolved by the Court, and the effect that delay can have on the cases it adjudicates. As "the 
People's Court," the Court's judges are aware of the need to adjudicate matters with speed and 
efficiency, as often a citizen's or a corporation's livelihood may be at stake. 

SENIOR JUDGES' ROLE: Senior judges on the Court have played an important role by 
providing historical perspective and guidance as well as supplementing the Court's ability to 
adjudicate cases. By statute, however, senior judges can be required to work only on 25% of a 
full-time workload. See 28 USC§ 371(e)(l). Given the lengthy public service of such judges 
who attain this status, the 25% limitation is, of course, understandable. At the statutory 
maximum level of work, it would take four senior judges (along with four times of all the typical 
administrative expenses and costs of support personnel), to do the work of one active judge. 
Reliance upon senior judges, thus, is not a prudent short-term, much less a permanent, solution to 
the escalating burdens faced by the Court from the increased filings of exceedingly complex 
litigation. 4 

For all the reasons discussed above, this letter reiterates the prior urgent request that the five 
pending nominees be confirmed without further delay to allow the Court to again function at full 
speed. To address any questions that may possibly remain regarding these matters, I am 
available to speak with you or members of your staff. Should you wish to reach me directly, 

4 There apparently may be other personal concerns regarding utilization of senior judges that are 
best addressed directly by the Chief Judge. As noted above, the Chief Judge addressed this issue 
earlier this year in response to a direct inquiry from Senator Grassley' s office, prior to the five 
pending nominees being favorably voted out of the Judiciary Committee by voice vote. 



please feel free to contact me via e-mail at lewis.wiener@sutherland.com or in my office at (202) 
383-0140. 

cc: The Honorable Senator Harry Reid 
The Honorable Senator Chuck Grassley 
The Honorable Patrick Leahy 
The Honorable Tom Cotton 

Very truly yours, 

Lewis S. Wiener 
President, United States Court of Federal 
Claims Bar Association 2002, 2014 


