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Supreme Court decision limiting federal power 
over states will affect EPA 

NEWS 

 
A decision by the U.S. Supreme Court shielding states from federal agency actions 
arising from citizen complaints would limit the authority of Environmental Protection 
Agency administrative law judges in some cases to compel state action under federal 
environmental laws. The principal effect though would be in disputes over state 
permitting decisions or state actions against employees who are fired for reporting 
state violations of environmental laws, several sources told BNA May 29.  

The Supreme Court ruled May 28 that an administrative law judge at the Federal 
Maritime Commission may not act on a complaint by a private party to overturn a 
decision by a state agency (Federal Maritime Commission v. South Carolina State 
Ports Authority, U.S., No. 01-46, 5/29/02).  

In a 5-4 decision, the court ruled that the 11th Amendment, which protects states 
from suits by private parties in federal courts, also applies to administrative law 
proceedings in federal agencies. Justice Clarence Thomas, writing for the majority, 
said the Federal Maritime Commission's "administrative proceedings bear a 
remarkably strong resemblance to civil litigation in federal courts."  

The 11th Amendment has been interpreted to confer "sovereign immunity" on states 
against judicial actions by private citizens, including corporations. The decision in the 
Federal Maritime Commission case extends sovereign immunity to include actions by 
private citizens against states before agency administrative courts.  

Writing a dissenting opinion, Justice Stephen Breyer said Federal Maritime 
Commission administrative law proceedings are executive branch agency actions not 
covered by the 11th Amendment, and that "this case involves a typical Executive 
Branch agency exercising typical Executive Branch power seeking to determine 
whether a particular person has violated federal law."  

Thomas, however, cited a lower court decision saying the commission proceeding 
"walks, talks, and squawks very much like a lawsuit" (243 F.3d 165, 173 (4th Cir. 
2001)).  

EPA administers extensive proceedings under administrative law judges, who decide 
whether parties, including states, have violated environmental laws, issue penalties, 
and prescribe remedies.  

The vast majority of ALJ proceedings at EPA are initiated by the agency itself and are 
unaffected by the Supreme Court decision, according to Paul Kamenar, senior 
executive counsel of the Washington Legal Foundation, a conservative group.  



However, according to an EPA official, citizens sometimes go before agency ALJs to 
challenge state decisions to issue permits under federal environmental laws, and 
these actions appear to be prohibited under the Supreme Court ruling.  

Kamenar said the decision will prevent private citizens from using ALJs to challenge 
state permitting decisions under Title VI of the Civil Rights Act, which prohibits 
discriminatory action by state agencies that receive federal money.  

The Supreme Court has ruled that citizens may not use Title VI to sue states in 
federal court for permitting decisions that have disparate impact on low-income or 
minority group communities unless they can prove intentional discrimination, and 
Kamenar said the May 28 decision now prevents them from using ALJs for the same 
purpose (Alexander v. Sandoval, 532 U.S. 275 (2001)).  

Glenn Sugameli, senior legislative counsel at the EarthJustice Legal Defense 
Fund, told BNA May 29 that the decision "forecloses options" for private 
parties to seek relief against state actions, and that while alternatives may 
be available, such as directly petitioning an agency, such remedies are 
cumbersome and not as effective as court or ALJ proceedings.  

In his dissent, Breyer said the decision "may undermine enforcement against state 
employers of many laws designed to protect worker health and safety." Breyer cited 
provisions in several environmental laws designed to protect state employees who 
report environmental violations by their employers.  

Jeff Ruch, executive director of Public Employees for Environmental Responsibility, 
told BNA May 29 that these "whistleblowers" often go before EPA ALJs seeking to 
overturn state actions retaliating against them for reporting violations. This avenue 
of relief is now closed, Ruch said.  

Steven Brown, acting executive director of the Environmental Council of the States, 
an organization of state environmental agencies, said though, "I suspect a great 
many [state officials] agree with Justice Thomas." Brown praised Thomas's assertion 
that "[s]tates, upon ratification of the Constitution, did not consent to become mere 
appendages of the Federal Government. Rather they entered the Union 'with their 
sovereignty intact.'"  

Sugameli, though, accused the court majority of "going where the 
Constitution does not" and "reaching for the result they want to reach" 
without regard for the text of the Constitution.  

Source: Steve Cook, Air and Waste Management Association  

 
 


