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Liberal Groups Dispute ABA's Rating of Owen 
Judicial Nominees' 'Well-Qualified' Mark Stirs Trouble for Bar 

 
By James Gordon Meek 

San Francisco Daily Journal 
 
WASHINGTON -- The only thing worse for the American Bar Association than being dumped 
by the Bush administration was to continue delivering ratings of judicial candidates, 
according to liberal judicial activists who are critical of the organization's "well qualified" 
rating for Priscilla Owen, a Texan nominated for the 5th U.S. Circuit Court of Appeals and 
those of two other controversial conservative candidates. 
         The Senate on Tuesday considered the nomination of Owen, who became the third 
circuit court nominee in 2002 to face intense opposition from liberal activists in spite of 
carrying a "well qualified" rating from the ABA Standing Committee on the Federal Judiciary. 
         "I am confident that she will be confirmed," Sen. Orrin Hatch, R-Utah, said during 
Tuesday's hearing.  "This committee has never voted against a circuit nominee with the 
American Bar Association's unanimous rating of 'well-qualified,' the highest rating they give. 
Justice Owen has that highest of ratings." 
         A "well qualified" rating means a nominee "must be at the top of the legal profession 
in his or her legal community, have outstanding legal ability, breadth of experience, the 
highest reputation for integrity and either have demonstrated, or exhibited the capacity for, 
judicial temperament," according to the ABA's Web site. 
         The other two controversial nominees with a high ABA rating have been fellow 5th 
Circuit nominee Charles W. Pickering, who was voted down by the Senate Judiciary 
Committee earlier this year, and D. Brooks Smith, seeking a seat on the 3rd U.S. Circuit 
Court of Appeals in Philadelphia. Nominated for a judicial emergency seat, Smith had a 
hearing in February and was voted out of committee on a split vote. He awaits a full vote in 
the Senate. 
         The Bush administration decided last year to remove the nation's largest legal group 
from the process of screening candidates for the federal bench after 48 years. 
         Since then, the ABA's judicial ratings system has changed from one of rating 
candidates before nomination to post-nomination investigations. With each political battle 
that has erupted over the personal ethics and ideology of presidential nominees, the ABA 
has sustained additional blows, including criticism for not reviewing candidates' entire 
records and for paying insufficient attention to ethical issues. 
         Many activists who decried the Bush administration's decision to cast off the ABA 
ratings of candidates for federal judgeships now contend the bar's evaluations have lost 
their luster. 
         "It's a serious problem when pre-eminent ethics experts like Steve Gillers identify 
serious ethical issues with nominees and they are not factored into the ABA's ratings," 
Douglas T. Kendall, executive director of Community Rights Counsel, said. 
         Gillers is a New York University law professor and noted ethics expert who faulted 
Smith for a large number of "educational" junkets the District Court judge accepted at plush 
resorts from business interests. 
         "Judge Smith should have inquired of the sponsor of private judicial seminars he 
attended to learn the source of funding and establish that there was no impropriety in 
accepting the invitation under the circumstances," Gillers wrote to Sen. Russ Feingold, D-
Wis., on May 17, at the request of the Judiciary Committee member. 
         Such input from the legal community is supposedly the very thing ABA investigators 
listen to, Kendall said. 



         Sheldon Goldman, a University of Massachusetts political science professor and 
author of the book, "Picking Federal Judges," said the bar's judicial reviews have suffered 
diminished respect among politicians in the past year. 
         "ABA ratings don't seem to be carrying as much weight as they once did," Goldman 
said. 
         When the ABA rated Kentucky District Court nominee David Bunning not qualified, 
"they were just ignored" by Congress, Goldman said. Bunning was confirmed in February. 
         No Bush nominee faced greater opposition from liberal activists and Senate 
Democrats than Pickering, portrayed as a "reformed" white Southerner by his supporters, 
who included prominent civil rights leaders in his home state of Mississippi. 
         To the District Court judge's critics, however, Pickering was a caricature of Civil War-
vintage white oppression and a threat to equal justice. 
         "I was astonished that 90 percent of Pickering's opinions were unpublished," Ralph 
Neas, president of the left-leaning People For the American Way, said. "Then I found out 
that the ABA rating was given without looking at 90 percent of his opinions. That does seem 
odd. Why would they not want to see the decisions written by a judge up for such an 
important position?" 
         Sources close to the process say the bar's screening committee does not need to look 
at every opinion written by a judge to decide whether the nominee is qualified for an 
appellate court seat. 
         However, according to the head of the ABA screening committee, much of the 
controversy over Owen, Pickering and Smith was based on ideological questions -- and that 
is not the concern of the ABA, Roscoe Trimmier Jr. said. 
         "I am not aware of any serious discrepancies or omissions from any of those 
investigations," Trimmier said. "Our investigation is of sufficient scope and quality that, if 
there were real issues of integrity, it would turn them up." 
         A statement on the ABA Web site says its screening committee evaluates the 
integrity, professional competence and judicial temperament of those nominated for the 
federal bench. 
         "That's bull. That's not true," Nan Aron, president of the liberal Alliance For Justice 
watchdog group, said. "We know they didn't have [Pickering's] cross-burning case. How can 
they have passed on one's judicial temperament when they don't have the full record in 
front of them?" 
         During the confirmation process -- and after the ABA rated him well qualified -- 
Pickering was accused of having had allegedly improper ex parte communications with 
federal prosecutors in a cross-burning case against a man whose sentence the judge wanted 
reduced. Such revelations ultimately doomed his nomination. 
         William Willis, who twice served as chair of the ABA committee, said the Senate isn't 
required to rubber-stamp a nominee who receives a well-qualified rating from the bar. 
         Such disagreement is "quite proper," said Willis of Sullivan & Cromwell in New York. 
         Tuesday's hearing for Owen provided another partisan battle. Perceived by many 
liberals to be a pro-life protégé of Bush political adviser Karl Rove, Owen sits on the Texas 
Supreme Court, an elected office. Her strong views on parental notification for abortion once 
pitted her against another judge on the court, Alberto Gonzales, who serves as White House 
counsel. 
         Owen dissented in a case interpreting a Texas law that allows teen-agers to seek a 
court's permission for an abortion without telling their parents in a judicial "bypass." To 
receive a bypass, a minor must demonstrate she is well-informed and mature and would 
suffer if she informed her parents. 
         In Owen's dissent, she said the majority's standards for minors to be granted a 
bypass were not sufficiently stringent. 
         Gonzales wrote that the reading of the law by the three dissenters was "an 
unconscionable act of judicial activism." 
         Unlike Pickering and Smith's opponents, few opponents of Owen have attacked 
her competence, temperament or integrity -- at least not yet, though some critics 
are worried about those qualifications with regard to her environmental record. 



         "We have concerns about [Owen] on all of those things," Glenn Sugameli, 
senior legislative counsel at Earthjustice Legal Defense Fund, said. 
         Liberals suggest her alleged ideology on the abortion issue could affect her conduct 
on the bench, were she confirmed. 
         Goldman said that separating ideology from a judge's competence and temperament 
is often difficult. 
         Unmistakably, the Bush administration's decision to remove the ABA from screening 
candidates before they are nominated had a lot to do with harming the ABA's standing in 
the selection process. Previously, the bar group solicited opinions on candidates the 
president was considering; now lawyers and judges are being asked about those already 
nominated. 
         "There has been concern from the start that that [change] would cause many 
individuals whose opinions in evaluations are sought by the ABA to clam up and to skew 
their comments to the ABA evaluators," David Carle, a close aide to Judiciary Committee 
Chairmen Patrick J. Leahy, D-Vt., said. "The president has a public stake now in the 
nominees who are being vetted." 
         To Nan Aron, that means those interviewed by the ABA have little inducement to be 
candid about nominees. 
         "I don't think at this point [the ratings] mean much," Aron said. "Because their role 
has changed and there is less meaningful involvement by lawyers in the process, the ABA 
ratings are less important than they once were." 
         "That's insane," countered Tom Jipping, a leading conservative judicial watchdog at 
Concerned Women For America. "That is so disrespectful to lawyers, judges, professors and 
community leaders to say that somehow they would give different answers than they would 
have if they were interviewed before a nomination." 
         Trimmier agreed that Aron's conclusions are "just absolutely wrong." 
         "The investigations are just as thorough and just as unbiased as they always were," 
he said. 
         Trimmier of Ropes & Gray in Boston said practitioners "to my own surprise" have 
been consistently open in their assessments of nominees since the ABA role was changed. 
         But he also admitted that some judges are reluctant to spill their guts about someone 
they might have to serve with for the rest of their lives. 
         "I do think, and you can always spot these, judges who sit on the court to which 
someone has been nominated may be a little less candid than in the past," Trimmier said. 
"But even in the past, judges tended to be more reserved about speaking about a future 
colleague." 
         Goldman said that points out another concern with the process: confidentiality. 
         "The ABA promises confidentiality, but there are always leaks," he said. "A lawyer 
doesn't want to face retribution." 
         Ever since President Eisenhower agreed to hear from the bar about those he was 
considering placing on the bench, the ABA has faced hurdles in evaluating potential judges. 
At the same time, the ABA's work has been lauded by numerous leaders in the legal 
community for providing an objective analysis of those being considered for lifetime 
appointments. 
         Among the criticisms over the years was that women had difficulty being rated as 
highly by the bar as their male counterparts. Former White House Counsel John Dean 
recounted President Nixon's efforts to put a woman on the Supreme Court in his book, "The 
Rehnquist Choice." The candidate, Los Angeles appeals court Judge Mildred Lillie, first had 
to face an ABA review. 
         "She was found 'not qualified' by the ABA," Dean said from his office in Beverly Hills. 
(Lillie had been considered an outstanding jurist by the California bar.) 
         After the ABA panel voted 11 to 0 against her, Nixon turned to Rehnquist, who was 
nominated and confirmed. Nixon was pleased with the ABA rating, Dean recalled, because 
he didn't want a woman on the Supreme Court. He picked Lillie because he figured he would 
extract political benefit, the former White House lawyer said. 



         Judge Robert Bork was another Supreme Court nominee whose rare "exceptionally 
well qualified" rating -- one no longer used by the ABA -- didn't help him dodge controversy. 
Nominated by President Reagan, Bork was rejected by the Senate. 
         A former Clinton administration official, who asked not to be identified, said that some 
have been concerned about the impartiality of the ABA screening process. The ABA 
investigations usually have been welcomed and deemed valuable, but sometimes conflicts of 
interest have arisen, and the level of scrutiny of candidates also has been questioned, said 
the source. 
         "I have always had concerns about the reach and thoroughness of the ABA screening 
process," said the former official. "There have been enough cases where you really wonder 
if the whole picture of a person's professional career has really been looked at." 
         Ultimately, an ABA rating carries only as much weight as the political machinery 
allows it to carry. 
         "The [ABA ratings] have been provided to the Senate Judiciary Committee for five 
decades, and some members put a lot of stock in them, some don't, and some do on some 
nominees and don't on others," David Carle said. 
         Some activists say the value of the bar's evaluations is limited, and none interviewed 
for this story remembered accepting the ABA committee's standing invitation to provide 
written comment on nominees being investigated. 
         "I think the ABA system is a screen for people who are clearly not qualified," 
Sugameli said. "I certainly don't think of it as an adequate or sufficient reason to 
confirm someone for a lifetime position." 
         It is not known how much credence will be attached to Owen's rating by Sen. Dianne 
Feinstein, D-Calif., who will chair today's hearing. 
         Still, that didn't stop liberal groups, such as the Alliance For Justice, from loudly 
denouncing Bush for deciding he wasn't interested in the bar's input on judicial selection. 
         "The President's action is an alarming sign that he intends to place ideological purity 
above all other criteria, including competence," Aron said in a March 2001 statement. "The 
administration is in a sense proposing to kill the messenger. This is a serious blow to the 
process and to the country." 
         Tom Jipping finds the contradiction telling, given the widely held perception that the 
ABA is liberal. 
         "Conservatives have always questioned the ABA's credibility," Jipping said. "But if the 
credibility of the ABA rating has been destroyed, it's been the left that has put the nail in 
the coffin." 
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