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GOP Gains Four Senate Seats, But Democrats Can Filibuster  
By Brent Kendall 

Though Republicans expanded their control of 
the U.S. Senate after significant victories in 
Tuesday's elections, Democrats will retain 
enough members to continue to filibuster some 
of President Bush's nominees if they choose to 
do so. 

 

The GOP, which held 51 of the Senate's 100 
seats going into the elections, gained four 
more seats, leaving the Senate with 55 
Republicans, 44 Democrats and one 
independent. 

 

A Republican challenger also unseated the 
Democrats' leader in the Senate, Tom Daschle 
of South Dakota. 

 

Those gains, however, leave the Republicans 
five seats short of the 60-vote supermajority 
needed to end Democrats' use of the filibuster, 
a procedure they have employed to block 10 of 
Bush's nominees to the federal appellate 
courts. 

 

The filibuster allows senators to kill a bill or 
nomination by indefinitely delaying its 
consideration and preventing an up-or-down 
vote. 

 

While Democrats need 51 votes to defeat a 
nomination outright, they need only 41 votes 
to block it with a filibuster. 

 

Republicans have been unsuccessful in every 
attempt to break the Democratic filibusters on 
judicial nominations, consistently falling 
between five and nine votes short of the 60 
needed to invoke cloture, a procedure used to 
cut off debate and bring a nomination forward 
for final consideration. 

 

Nan Aron, president of the Alliance for Justice, 
a coalition group that has opposed a number of 
Bush's judicial selections, said the election 
would not change the Democrats' approach to 

Bush nominees whom they view as unfit for 
the federal bench. 

 

"It's obviously a loss of a few seats, but I don't 
think it's going to lessen the resolve of the 
Democrats to fight extremist nominees," Aron 
said. "This is one of the very few issues over 
the past four years that has unified the 
Democrats." 

 

With the coming new session of Congress in 
January, Bush will have to decide whether to 
re-nominate his judicial picks who have been 
blocked by Democrats as well make decisions 
on his other judicial nominees, including some 
controversial choices, who never made it to the 
Senate floor for a vote. 

 

In addition, nearly all observers believe that 
Bush will have the opportunity to nominate one 
or more Supreme Court justices in his second 
term. That speculation has only increased with 
the recent news that Chief Justice William H. 
Rehnquist is being treated for thyroid cancer. 

 

Aron said the Democrats' approach would 
depend on Bush's selections. 

 

"I think it all depends on whether Bush is true 
to his word about seeking unity and ending 
divisiveness in the Senate," Aron said. "If he 
sends up a Janice Rogers Brown or a Carolyn 
Kuhl again, ... it's a move likely to anger the 
Democrats." 

 

Bush nominated Brown, a California Supreme 
Court justice, for a seat on the U.S. Circuit 
Court of Appeals for the District of Columbia. 
He nominated Kuhl, a Los Angeles Superior 
Court judge, for a seat on the 9th Circuit. 

 

Democrats filibustered both nominees, saying 
they were too extreme. 

 



Roger Pilon of the libertarian Cato Institute, 
who has been very critical of the Democrats' 
tactics, said he did not expect them to change 
their approach. 

 

"The Democrats' last gasp is the courts," Pilon 
said. "And they will do everything they can to 
block Bush nominees." 

 

Pilon added that the Democrats' actions may 
drive Republicans to attempt to change the 
Senate's rules to disallow the filibustering of 
judicial nominees. 

 

"I think Bush will re-nominate [his stalled 
nominees], and I think they will be confirmed," 
Pilon said. "If it takes revisiting the filibuster 
rule, that's what it is going to take." 

 

Michael Gerhardt, a law professor at the 
College of William & Mary, said the elections 
"certainly" changed the dynamic in the Senate 
and left Democrats "in a very weak position 
with respect to blocking judicial nominations." 

 

Gerhardt said that Senate Democrats might 
have a more difficult time holding together 
what is left of their caucus. He said they also 
would be hurt by the election defeat of their 
leader, Daschle. 

 

With his loss, Daschle became the first Senate 
leader of either party in 52 years to fail in a bid 
for re-election. 

 

Sen. Harry Reid of Nevada, the No. 2 
Democrat in the Senate, indicated Wednesday 
that he was seeking Daschle's leadership post. 

 

Aron of the Alliance for Justice said Reid had 
been "indefatigable on judicial nominations" 
and had made the judgeships issue a priority 
for the Democrats. 

 

Sean Rushton, executive director of the 
Committee for Justice, a conservative group 
that supports Bush nominees, said Daschle's 
loss could send a "red flag" to some 
Democratic senators who voted to block Bush's 
judicial selections. 

 

Rushton said that, given the Democrats' poor 
election-day showing, their filibuster strategy 
"should be judged a failure." 

 

Glenn Sugameli, senior legislative counsel for 
the environmental public-interest law firm 
Earthjustice, which has opposed some Bush 
nominees, said many issues could bear on how 
the Senate approaches Bush's picks in his 
second term. 

 

For all coming judicial vacancies, he said, the 
big question was whether the White House 
"will try to identify people who at least have a 
record that shows that they are fair and open 
and not rigid ideologues." 

 

Sugameli also said there were questions about 
the impact of Sen. Arlen Specter, R-Pa., on the 
nominations process as the likely new 
chairman of the Senate Judiciary Committee. 

 

"One would think Specter would have the 
ability to exert some influence to try to make 
sure that the nominees are more reasonable 
and don't have this ethical and other baggage 
that a number of these nominees have had," 
Sugameli said. "Whether he does that or not, I 
don't know." 

 

The Associated Press reported Wednesday that 
Specter warned the White House not to 
nominate judges who were too conservative or 
who would try to overturn abortion rights. 

 

"The president is well aware of what happened, 
when a bunch of his nominees were sent up, 
with the filibuster," Specter said. "And I would 
expect the president to be mindful of the 
considerations which I am mentioning." 

 

Thanks to a GOP rule that imposes term limits 
on Republican committee chairmen, the 
current Judiciary Committee chairman, Sen. 
Orrin Hatch, R-Utah, must step down from his 
post at the end of the current session of 
Congress. 

 


