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Mining company awarded $5 million in takings case 
 
Kentucky firm did not have to go through 
SMCRA approval process, judge says 

 

By Steve Davies 
 
The federal government has been ordered to pay a Kentucky mining 
company $5 million plus interest for denying its application for Valid 
Existing Rights to mine in a national forest. 
Judge Loren Smith of the U.S. Court of Federal Claims, who has issued 
a number of rulings in takings cases that favor property owners, 
issued another one on Aug. 5. In Stearns v. U.S., (89-594 L), Smith 
said The Stearns Company did not have to complete the administrative 
process of requesting the right to mine. 
The company’ Valid Existing Rights (VER) request was denied in 
December 1980, meaning it had not sought permits prior to the 
adoption of the Surface Mining Control and Reclamation Act in 1977. 
But the company could still have sought a .compatibility 
determination. to mine in the forest, the government argued. Smith’s 
opinion cites testimony from the government that since 1982, OSM 
had issued 18 compatibility findings within the Daniel Boone NF while 
denying no requests. 
Earthjustice Legal Defense Fund attorney Glenn Sugameli, who 
has 15 years of SMCRA and takings law experience, said, “My 
main question is which is worse, Judge Smith’s fundamental 
misunderstanding of SMCRA or his unsupportable rulings on 
takings.” 
Sugameli found Smith’s decision .incomprehensible.. 
“All you’re being required to do is ask permission to do 
something,” he said of Stearns. 
Smith said that the denial of VER constituted the moment when 
Stearns’ rights .ceased to exist, notwithstanding the fact that they 
were clearly preserved .in perpetuity. . by a 1937 deed. 
He essentially discounted completely the value that the land might 
have in someone else’ hands. Once VER was denied, all Stearns had to 



offer any potential purchasers or lessees was .the right to seek 
permission. to mine, which .does not have much value in the 
marketplace,. Smith said.  
But that conclusion “is inconsistent with Supreme Court and 
Federal Circuit precedent, including the unanimous Supreme 
Court decision in Riverside Bayview that a permit requirement 
is not a taking because permission might be granted, and the 
Supreme Court’s recent Tahoe-Sierra decision on the clear 
differences between regulatory and physical takings,” Sugameli 
said. 
But Smith does not mention those decisions. “There’s plenty of 
precedent and he doesn’t even try to cite it,” Sugameli said. 
Smith himself said in his ruling, .In fact, another mining company, 
Blue Diamond, requested a VER determination but instead OSM issued 
a compatibility finding rather than waiting for the VER process to run 
its course of action.. 
Sugameli said that a prospective purchaser could have signed an 
agreement with Stearns contingent on receiving the compatibility 
determination. 
Smith said the government’s argument that the case is unripe because 
Stearns never sought a compatibility determination .misses the point.. 
Ownership and use are not synonymous,. Smith said.  
The fact that my neighbor always lets me use his lawnmower does not 
mean I own it. In this case, plaintiff’s ownership has been effectively 
made subservient to another owner’s property, in this case that of the 
United States. This is a physical taking by operation of law..  
Smith focused heavily on the fact that in 1937, Stearns deeded the 
surface rights in 47,000 acres in McCreary and Wayne counties, 
Kentucky, to the United States for use as a national forest (first the 
Cumberland NF, later renamed Daniel Boone National Forest). Stearns 
retained the subsurface rights, however, and the deed specifically 
exempted Stearns .from compliance with any laws, rules or regulations 
established subsequent to this agreement.. 
The government noted that the deed required Stearns to prevent 
.obstruction, pollution, or deterioration of streams, lakes, ponds, or 
springs.. But Smith said that .[w]hile Stearns may have .bargained 
away some of its rights, it did not relinquish its right to underground 
mining.. 
From 1939 to 1975, Stearns .continuously operated underground 
mines and support facilities on the 47,000 acres,. in compliance with 
the Forest Service’s 1911 regulations. 
In 1977, SMCRA was approved, which set the stage for the takings 
suit. Stearns leased 8,300 acres to Ramex Inc. in 1980. The Kentucky 
Department of Natural Resources and the Forest Service approved 



mining by Ramex in November of that year, but the next month, the 
Office of Surface Mining told Ramex Inc. it needed to demonstrate it 
had .valid existing rights. to mine the land and receive  determination 
that its activities were compatible with .recreational, timber, economic 
or other values.. 
Ramex sought a compatibility determination, but Stearns directed it to 
withdraw the request. Ramex continued mining, even in the face of a 
January 1981 OSM letter saying that continued mining could lead to 
.appropriate enforcement action.. 
Ultimately, OSM issued a cease-and-desist order. Ramex never 
reapplied for a compatibility determination. Instead, Ramex and 
Stearns sued for a taking in federal district court. Both the district 
court and the Sixth Circuit Court of Appeals ruled that the taking claim 
would not be ripe until Stearns sought a compatibility determination. 
Smith said that .even if compatibility findings are granted, this does 
not change the fact that Stearns. right to mine has been 
fundamentally altered by SMCRA and the government’s subsequent 
regulatory actions.. 
Web: The decision is at www.eswr.com/stearnsop.pdf
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