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COURTS: Controversial nominee Smith approved by Senate committee 

The Senate Judiciary Committee voted 12-7 today to approve the nomination of 
Judge D. Brooks Smith to serve on the 3rd Circuit Court of Appeals. The nomination 
is controversial partly because of Smith's past environmental rulings, and the vote 
closely follows the defeat of Judge Charles Pickering, the Bush administration's pick 
for the 5th Circuit Court of Appeals. 

Environmental groups have criticized Smith, claiming he has a skewed view of the 
federal government's role (Greenwire, Feb. 14). The Earthjustice Legal Defense 
Fund, Community Rights Counsel, Defenders of Wildlife and others wrote the 
committee May 16, citing Brooks' "advocacy of a judicial philosophy which favors 
severe limits on government's power to protect the rights of individual Americans 
against abuse." Brooks is the only nominee environmentalists have opposed, 
according to Glenn Sugameli, an attorney with Earthjustice. 

The groups identified "anti-environmental rulings" authored by Smith in a Feb. 1 
letter to the committee, including decisions related to the takings clause and toxic 
dumping. 

The letter mentioned a district court case, Wicker v. Conrail, in which they say Smith 
unlawfully dismissed claims from railroad employees who had been exposed to toxic 
waste. "A three-judge Third Circuit panel that included two Reagan appointees 
unanimously reversed Judge Smith," the groups said. 

Other cases cited included: 

• Unity Real Estate v. Hudson, which the groups say "strongly suggests that 
these property rights extremists would find a sympathetic ear in Judge 
Smith."  

• A case related to Wicker where Smith excluded testimony from a pathologist 
who felt toxic waste was responsible for one employee's death.  

But environmental organizations aren't the only interest groups with their sights set 
on Smith's defeat. 

The Alliance for Justice opposes Smith's nomination, and according to the 
Washington Post, the group brought 20 law professors to Capitol Hill this week to 
lobby against Smith's passage. "As a district court judge, he has been reversed over 
fifty times by a relatively conservative Third Circuit in the areas of worker rights, 
gender-related discrimination, environmental protection, and consumer safety," said 
AFJ. 

The National Organization for Women has blasted Smith as well. After Smith became 
a Pennsylvania district court judge, he promised to resign from a male-only hunting 
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club unless the club began allowing women. Instead, Smith remained in the club for 
more than a decade. 

Republicans claim that Senate Democrats are unfairly delaying and obstructing 
passage of Bush's judicial nominees, citing the 82 vacancies at appellate and district 
court posts around the country. But Senate Majority Leader Tom Daschle (D-S.D.) 
responded to GOP critics during a speech at the National Press Club Wednesday. The 
Senate has passed 57 nominees since last July, said Daschle. That's more nominees 
than the Republican-controlled Senate passed for President Reagan in 1981 and 
more than the Democrat-controlled Senate passed for President Clinton in 1993, he 
said. 

Three Democrats on the committee voted to approve Smith, including Sens. Joseph 
Biden (D-Del.), Herbert Kohl (D-Wis.) and John Edwards (D-N.C.). The nomination 
will next be considered on the Senate floor. 
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