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Key Democrats on the Senate 
Judiciary Committee are vowing to 
make Bush administration judicial 
nominees' environmental views a 
litmus test for their confirmation. 

Sen. Russel Feingold (D-WI), told 
reporters at a July 18 press conference 
that, “Federal judges at all levels have 
a profound impact upon federal 
environmental law through the 
decisions they make. . . . The 
environmental views of public servants 
must be fully vetted and evaluated.”  

Feingold's remarks were echoed by 
Sen. Ted Kennedy (D-MA), who issued 
a statement saying that the Supreme 
Court in recent years has “issued 
decisions that undermine some of our 
country's most important laws, 
including ... environmental legislation” 
such as the Clean Air Act and Clean 
Water Act, which is “clear and 
worrisome.” Kennedy adds that, 
“Clearly this is and should be an 
important issue when considering 
nominations to the Supreme Court and 
other federal courts.” 

The lawmakers' remarks come in 
support of a landmark campaign 
unveiled by environmentalists vowing 
that they will make judicial nominees' 
environmental record an issue in Bush 
administration efforts to confirm 
judicial nominees. Environmentalists 
say that as part of that campaign, they 
have already begun reviewing the 
environmental records of two pending 
Bush administration nominees for the 

U.S. Court of Appeals for the D.C. 
Circuit, including Miguel Estrada and 
John Roberts. 

Environmentalists say that while 
Estrada is young and does not have 
much of a judicial record, he “has a 
reputation as being an extreme 
conservative,” and one who is against 
government regulation, says one 
environmental attorney. 
Environmentalists, however, “have a 
lot of concerns,” over Roberts because 
of his specific record against the 
environment, the attorney says. 

While a member of the U.S. Solicitor 
General's office, Roberts argued in the 
1990 Supreme Court case Lujan v. 
National Wildlife Federation against the 
right of an environmental group to go 
to court and sue to ensure that federal 
agencies complied with endangered 
species protections when funding 
international projects. In some of his 
legal writings, Roberts also agrees 
with limits on citizen group standings 
to enforce environmental laws, the 
attorney says. 

Environmentalists are particularly 
concerned about nominees to the D.C. 
Circuit because of its jurisdiction over 
cases involving EPA and other 
government regulations. 

 

As part of the campaign, 
environmentalists also unveiled a 
report, Hostile Environment: How 
Activist Federal Judges Threaten Our 



Air, Water, and Land, that cites 
numerous environmental cases where 
anti-environmental activism by federal 
judges have undermined federal 
environmental laws, including the 
Clean Air Act and the Clean Water Act. 
The report is available on our web site, 
InsideEPA.com.  

Environmentalists also claim they have 
support from several other Democratic 
lawmakers on the panel, including 
Judiciary Committee Chairman Patrick 
Leahy (D-VT), Charles Schumer (D-
NY) and Maria Cantwell (D-WA). 

The move comes after Schumer, 
chairman of the Judiciary Committee's 
administrative oversight and the 
courts subcommittee, raised eyebrows 
among senators and legal experts 
recently by stating that it is the 
Senate's duty to use the political 
ideology of judicial nominees as a 
litmus test. A call to Schumer's office 
seeking comment was not returned. 

The Democrats' and environmentalists' 
campaign also comes in the wake of 
the Supreme Court's controversial 5-4 
ruling in Bush v. Gore that narrowly 
handed President Bush victory in the 
election amid talk that as many as 
three current high court justices may 
be considering retirement. While none 
of the justices announced plans for 
retirement at the end of the term, 
legal observers say they expect 
several of the justices to retire during 
President Bush's term. 

The question of Senate confirmation 
for judicial nominees has also been 
controversial since President Bush took 
office after the White House decided to 
bar the American Bar Association from 
issuing private recommendations on 
judicial nominees. 

While most senators steered clear of 
using the term “litmus test” in 
describing their role in scrutinizing 
nominees, one activist says that the 
intent is to have a nominee's 

environmental record and viewpoints 
be a “disqualifying factor ... if the 
nominee has a record of extremism 
against environmental protection.” 
That definition does constitute a 
“litmus test” for the nominees, the 
activist says. However, the term 
“litmus test” will likely be used by 
Republicans to “make it sound like 
[Democrats and activists] have not 
used good reason behind their 
consideration” of the nominees, the 
activist says. 

But other environmentalists are 
adamant that they are not seeking to 
use environmental viewpoints of 
judicial nominees as a litmus test. 
“We're looking for a much more subtle 
and thorough process other than 'are 
you for or against this case, or are you 
for or against the environment,” says 
Doug Kendall, an attorney for 
Community Rights Counsel and co-
author of the activists' report. “I think 
the term litmus test is being used as a 
single factor. I don't think we're 
proposing that sort of test.” 

What activists are proposing to do is 
“closely look at each nominee's 
environmental record, and closely take 
that into account,” Kendall says. 

The public campaign is needed now, 
because “Never before have the stakes 
been so high,” said Buck Parker, 
executive director of Earthjustice Legal 
Defense Fund at the July 18 media 
event. “A growing number of judges 
are exceeding their proper role, and a 
few more will tip the balance in many 
courts and seriously weaken, if not 
nullify, landmark environmental 
provisions.”  

“I don't think the environmental 
community realized until recently how 
great a threat activism [of judges] 
poses to environmental protection,” 
Kendall says. 

The environmentalists' report outlines 
what activists call questionable legal 



theory that has been used by judges 
to form decisions harmful to the 
environment. In particular, Supreme 
Court justices, as well as some justices 
on lower federal courts, have attacked 
the Commerce Clause, which is 
Congress's constitutional authority to 
place restrictions on interstate 
commerce and “enact safeguards to 
protect our air, water and land,” the 
report says.  

One such recent Supreme Court ruling, 
in Solid Waste Agency of Northern 
Cook County v. U.S. Army Corps of 
Engineers, invalidated protections for 
intrastate water bodies and wetland 
areas, ruling that the Corps exceeded 
its authority under the federal Clean 
Water Act to protect those isolated 
waters. The court, in a 5-4 ruling, 
“gave the act an exceedingly narrow 
reading, and refused to give the 
Corps's reading the deference normally 
afforded to an expert agency's 
reading, in large part because it 
perceived serious constitutional issues 
under the Commerce Clause,” the 
report says.  

But anti-environmental activism by 
judges is not limited just to the high 
court, environmentalists say. 

In a May 1999 decision in the 
landmark Clean Air Act case American 
Trucking Associations v. EPA, two 
justices on the U.S. Court of Appeals 
for the District of Columbia Circuit, 
Douglas Ginsburg and Stephen 
Williams, used an obscure legal 
provision, the “non-delegation 
doctrine,” to rule that an air act 
provision regulating smog and soot 
represented an unacceptable transfer 
of power by Congress to EPA. While 
the Supreme Court eventually 
overturned that portion of the appeals 
court's decision, environmentalists 
nevertheless charge that it was “one of 
the most startling rulings,” one which 
has one of the most “real-world 

impacts on public health and the 
environment,” Kendall says  
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