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COURTS: MINING: Proposed rules would limit ownership and control of coal mines 

By Allison A. Freeman, Land Letter reporter 

To obtain a new mining permit with the Interior Department, current regulations mandate that a coal 
company have a clean record -- completely clean, without environmental violations for that company, 
"downstream" of the applicant or for any of its subsidiaries. 

But that requirement could change under a proposal the Office of Surface Mining announced last week. 
The proposed rule would narrow the scope of who can be held responsible for ownership and control of 
surface coal mining operations. 

Interior's Office of Surface Mining said the rules would provide regulatory clarity without sacrificing the 
agency's oversight of old coal mines. But environmentalists contend the proposed regulations would roll 
back current protections, eliminating one of the most important enforcement mechanisms for 
environmental safeguards in coal mining. 

At issue is the ownership and control rule within the Surface Mining Control and Reclamation Act 
(SMCRA), which calls for OSM and state mining programs to refuse new mine permits to companies that 
have outstanding environmental violations. 

Under the existing rule, regulators can block a company from obtaining a new coal mining permit if it is 
connected to another company with an outstanding violation, even if the companies' connection is 
somewhat indirect, separated by several levels of intermediate corporations. The provision -- which was 
implemented during the previous Bush administration -- was created in an effort to address coal 
companies' tendency to operate through a string of subsidiaries. 

But the proposed revisions to the rule -- published in the Federal Register on Dec. 29 -- would limit the 
scope of pertinent violations to the corporations that are immediately related. The proposed regulations 
would hold companies liable for violations only if they are from a subsidiary that is directly operating a site 
and just one step away in the chain of command. 

Environmental groups said that restriction is an unnecessary limit on much-needed OSM oversight. "They 
have deprived themselves and the public of the ability to keep outlaws out of the business by artificially 
restricting the downstream ownership inquiry," said Tom Fitzgerald of the Kentucky Resources Council. 

Environmentalists said the rules would undercut vital environmental protections. "This is one of 
the very few effective ways that Interior forces the cleanup of abandoned or problem sites," said 
Glenn Sugameli of Earthjustice. "It prevents the bad apples from getting another chance to 
pollute, blocks people with outstanding violations, and prevents them from getting new permits to 
create new problems." 

Sugameli, who litigated this issue in the past, said the current regulations have been a powerful 
deterrent to keep coal companies from polluting and walking away from old sites, since 
companies know the rules could be used to block future permits. "It's a very effective way to say if 
you want to keep making money, you've got to clean up your past problems," he said. 
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But Sugameli said the proposed revisions would serve as an invitation for coal companies to 
pollute the environment or leave abandoned mines behind. He said companies could easily create 
another corporate layer to create separation with entities that are in violation. 

Luke Popovich of the National Mining Association said companies will still be held responsible for 
environmental violations, and the proposed new rules would do a better job of making "the punishment fit 
the crime." Popovich said the existing rule has an element of "guilt by association," where an innocent 
company can be kept from future permits because of its association with a far-removed consultant or 
subsidiary. 

"We thought [the existing rules] came a little close to violating the sort of coveted principal of innocent 
until proven guilty," Popovich said. "We think [the proposed rule] is a good balance between protecting 
the public interests and protecting elements of fairness in making application." 

Lawsuit response 

OSM said the existing rules have been subject to a "virtually uninterrupted" string of lawsuits since 1988. 
The proposed revisions extend from a settlement agreement in a 2001 lawsuit involving the National 
Mining Association. 

"We view this rulemaking as an opportunity to clarify our regulations and reduce any unnecessary 
reporting burdens on industry and regulatory authorities, while continuing to ensure that we have the tools 
we need to enforce SMCRA," said Jeff Jarrett, director of OSM, in a statement. "We intend for this 
rulemaking initiative to introduce regulatory stability to an area that has been in flux and a source of 
contentious litigation for over 20 years." 

Current regulations call for a permit to be stymied for any violation infinitely downstream of an applicant 
as long as there is an uninterrupted chain of ownership. NMA's lawsuit against the rules charged that the 
provision runs counter to SMCRA and violates principles of corporate law, since ownership of a 
corporation does not necessarily equate to ownership of its assets. NMA said OSM should be able to 
block a permit only if the company's own operations are in violation. 

In its proposed rule, OSM said it does "not necessarily agree with NMA's analysis," but put forth the new 
regulations in order to settle the claim. 

Sugameli said OSM's approach to the settlement is part of a "Trojan horse" strategy of using 
industry lawsuits as leverage for changes to environmental safeguards. Environmentalists have 
criticized the administration for what they see as a "sue and settlement" approach to changing 
environmental laws, where the government has made settlements in cases, including the roadless 
rule and this mining regulation, rather than appealing them further. 

"The Bush administration is admitting that what it is proposing is not compelled by statute or 
case law," said Sugameli. "They don't agree with industry's analysis but will go ahead and gut 
environmental safeguards anyway to settle a lawsuit." 

The proposed rules are subject to a 60-day public comment period before OSM will consider issuing a 
final rule. 

Click here to download a copy of the proposed rules. 
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