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Government wins mining ruling - Precedent possible on property rights 

 
An appeals court has overturned a ruling that would have forced the federal government to pay 
millions of dollars to a Kentucky company that argued that a 1977 law had illegally stripped it of 
the right to mine coal under the Daniel Boone National Forest.  
If left unchallenged, last Friday's decision by a federal court would establish a national precedent 
in property rights cases, safeguarding the government's ability to enforce environmental rules.  
And it might bring to a close a 25-year legal battle involving Robert Gable, a former head of the 
Republican Party in Kentucky and a two-time candidate for governor.  
Gable, of Lexington, is chief executive officer of the Stearns Co., which had won a 2002 ruling 
of $5 million, plus 20 years of interest and attorney fees, after his lawyers successfully argued 
that provisions of a 1977 law regulating surface damage from the mining of coal had effectively 
taken the coal from him.  
Judge Loren Smith subsequently raised the award to $10 million, and Gable yesterday estimated 
the total owed him under the original ruling to be about $80 million.  
Gable said he's uncertain whether he'll appeal the decision of the U.S. Court of Appeals for the 
Federal Circuit. It handles appeals of cases from the U.S. Court of Federal Claims, which deals 
primarily in monetary claims involving the government.  
"Stearns is deeply disappointed with the . decision," said Gable's Frankfort attorney, Bruce 
Clark, in a statement. "We are reviewing our options."  
Justice Department lawyers who took the lead in defending the government against Stearns' 
lawsuit could not be reached for comment.  
But officials at the Daniel Boone National Forest are pleased, said forest geologist Corey Miller. 
He said the forest has not banned underground mining, but seeks to minimize damage to water 
and other natural resources.  
Two environmental lawyers involved in the case, and another who has watched it closely, called 
the ruling a significant victory in the national battle over property rights.  
They said they are not surprised because it upholds well-established legal tenets from earlier 
cases, and said it could have been devastating had the ruling gone the other way.  
If the lower-court ruling had been upheld, "the surface mining law would have been gutted, and 
rendered unenforceable," said John D. Echeverria, who had filed a friend of the court brief in the 
case for the Kentucky Resources Council, an environmental group.  
Such a ruling would have "dramatically impacted the ability of state, local and federal 
governments to protect the public," said Tom FitzGerald, director of the Kentucky group.  



"It wipes off the books some support for these very adventuresome (property rights) 
claims," added Glenn Sugameli, a lawyer with the environmental group Earthjustice, 
which tracks property rights cases.  
Because the appeals court of the Federal Circuit handles appeals from across the country, 
the ruling is binding on federal cases nationally involving the taking of private property, 
Sugameli said.  
A long legal battle  
Gable said he has been fighting the case for more than a quarter of a century.  
His family sold the surface rights to land in McCreary County in 1937 for the establishment of 
the national forest, but retains mineral rights under about 55 square miles.  
In 1980, the Stearns Co. leased some of its mineral rights to another company, which began to 
remove coal from under national forest land. But the U.S. Office of Surface Mining shut down 
the operation because it had not obtained a determination of whether the activity was compatible 
with other uses of the land.  
Such a determination is required by the Surface Mining Control and Reclamation Act of 1977.  
Gable sued in 1981, and in 2002, Smith of the U.S. Court of Federal Claims had ruled that the 
government's actions under the reclamation law had resulted in a physical taking of the 
company's property.  
But the three-judge appeals panel reversed that ruling, writing that no physical taking had 
occurred. It is premature to say whether rules under the surface-mining law would produce a 
"regulatory taking," where government rules significantly reduce the value of the company's 
mineral rights.  
Judges note refusal  
The panel also wrote that Stearns, "by refusing to seek a compatibility determination . prevents 
this court from knowing whether or to what extent the (government) will restrict the use of the 
property at issue."  
Gable said he has not wanted to ask the federal government for a compatibility determination 
because he shouldn't need one to gain access to coal that his company has owned since before the 
1977 law was enacted.  
"The court failed to address the reasoning of the lower court, . which found that the United States 
Office of Surface Mining had unilaterally extinguished Stearns' right to remove its coal -- 
appropriating unto the government the control of Stearns' mining rights," Clark said in his 
statement. 
"Stearns believes that the court's opinion will signal an opportunity for any government agency 
to appropriate private property rights, eliminating value in the marketplace, without the financial 
obligation required by the Fifth Amendment to the U.S. Constitution."  
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