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Panel affirms judge 
By KIRK SWAUGER 

WASHINGTON – An embattled federal judge from Johnstown has survived fierce 
national criticism to gain approval from a divided Senate Judiciary Committee, 
paving the way for almost certain approval to an appellate bench just a step below 
the Supreme Court. 
The Senate is expected to confirm U.S. District Judge D. Brooks Smith to the 3rd 
Circuit Court of Appeals in Philadelphia soon, following yesterday’s 11-7 vote by the 
judiciary committee. 
“Judge Smith is known as a judge of impeccable integrity and ability,” Sen. Orrin 
Hatch, R-Utah, said after the vote in Dirksen Office Building. “To have said about him 
what’s been said throughout the process is unbelievable. 
“That just isn’t right.” 
Smith’s confirmation has been a key battle between the Bush administration, which 
nominated him, and Senate Democrats. Earlier this year, the judiciary committee 
rejected the nomination of Judge Charles Pickering of Mississippi to a similar 
appellate court. 
Smith, 50, of Hollidaysburg, the only judge in the 14-year history of federal court in 
Johnstown, has come under fire from Democrats and left-wing special interest 
groups. 
They have assailed his character for remaining a member of the discriminatory 
Spruce Creek Rod and Gun Club in Huntingdon County, despite promises to the 
contrary. 
They have attacked his conservative judicial record and criticized his propensity for 
corporate junkets and federalist tendencies. 
They have lambasted Smith over an apparent conflict of interest in a money fraud 
case involving the bank where his wife was an executive and the couple had more 
than $100,000 invested. 
In editorials this week, The New York Times, Los Angeles Times and The Washington 
Post all urged the committee to reject Smith, raising ethical concerns. 
The New York Times on Wednesday cited concerns about Smith’s “interpretation of 
the Constitution, his fairness in employment discrimination and other cases against 
large companies, and his judicial ethics.” In concluding its editorial, the newspaper 
wrote “his record shows him to be unqualified for the appellate bench.” 
That view was shared by Sen. Patrick Leahy, D-Vt., the judiciary committee 
chairman. 
“I believe the record before us does not demonstrate that Judge D. Brooks Smith 
merits this promotion,” Leahy said. “Judge Smith’s record on the bench has resulted 
in significant controversy and misgivings.” 
In a prepared statement, Smith declined to comment. He has been banned by the 
White House from talking about the nomination. 
“The nomination process is ongoing, and out of deference to the Senate role of 
advise and consent, it would be inappropriate for me to comment further at this 
time,” Smith said in the statement. 



Ironically, Smith gained the confidence of his harshest critic on the committee, Sen. 
Joseph Biden, D-Del. 
At Smith’s confirmation hearing in late February, Biden vowed a filibuster on the 
Senate floor if Smith didn’t respond to questions to his satisfaction. 
But Biden said he changed his mind after speaking with the chief judge for the 3rd 
Circuit Court and Sen. Arlen Specter, R-Philadelphia. 
“I’d like to vote against this fellow. I don’t agree with this fellow,” Biden said.  
“But I don’t have sufficient reason to vote against Judge Smith.” 
Biden and Sen. Herbert Kohl, D-Wisc., broke from party ranks to support Smith. 
Later, Sen. John Edwards, D-N.C., also said he would back the nomination. 
“He has a reputation of the highest caliber,” Specter said. 
“If you’re going to put a microscope on anybody’s long-term record, it might even be 
possible somebody in the Senate, maybe even on the committee, would have a 
problem,” Specter added. 
Sen. Ted Kennedy, D-Mass., disagreed. 
“I believe there have been serious lapses on his record,” Kennedy � said. 
“He’s obviously a very intelligent man,” Sen. Rusell Feingold, D-Wisc., added. “But I 
believe Judge Smith has not demonstrated good judgment on certain ethical issues. 
He has misled this committee.” 
Feingold and other Democrats pointed to Smith’s membership at Spruce Creek Rod 
and Gun Club. 
When Smith initially was appointed in 1988, he promised the committee he would 
resign in a year if � he was unable to convince the � club to change its policy 
banning women. Instead, Smith didn’t resign until two years ago, when the � 3rd 
Circuit opening arose, Leahy said. 
“There is no reasonable, logical explanation for why he wasted 10 years, except for 
the fact that the vacancy he’s now nominated and which he aspired to opened in 
1999,” Leahy said. 
“Breaking a promise to the committee, or misleading the committee into believing 
that certain action would be taken, is an unusually strong reason for the rejection of 
a nomination.” 
Special-interest groups opposed to Smith’s nomination were disturbed by the vote. 
“I think the case made against Judge Smith’s confirmation was 
overwhelming,” said Doug Kendall, executive director of Community Rights 
Counsel in Washington. “It’s disappointing that this now will have to divide 
the Senate.” 
Added Glenn Sugameli, of Earthjustice: “There’s some very serious ethical 
issues.” 
Hatch said he expects the Senate will move quickly on Smith’s confirmation, 
although no timetable has been set. 
“I think they know the battle’s over,” he said. “They should come up with it as soon 
as possible.” 
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